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3370    HoUenbacker  v.  Knapp 42  Hun,  207. 


Civil  Procedure  Reports. 


CLAY,    BY     STONE    her    Guakdian    ad    litem, 
Kespondent,  v.  BAKEli  and  Another, 

Appellants. 

Supreme    Court,    Fifth    Department,    General 

Term,  June,  1886. 

§§  525,  526. 

Guardian  ad  liUm. — Verification  ofpltading  hy. 

Where  the  complaint  of  an  infant  suing  by  lier  guardian  ad  litem'wa.s 
veriQed  by  such  guardian,  in  the  same  form  as  though  he  was  a 
party,  aud  without  stating  any  reason  why  the  verification  was  not 
made  by  the  infant  or  any  grounds  for  his  information  or  belief,— 
UM,  that  the  comphiint  was  properly  verified ;  that  the  guardian 
was  appointed  to  prosecute  the  action  in  behalf  of  the  infant,  and 
the  complaint  was  his  pleading  and  not  that  of  tlic  infant,  and  in 
that  sense  he  was  n  party  to  the  record  and  the  party  pleading, 
and  therefore,  the  party  within  the  contemplation  of  the  statute, 
providing  for  verification  by  a  party  or  by  an  ngent  or  attorney, 
who  may,  as  such,  verify  a  pleading;  that  a  guardian  ad  litem  does 
not  come  within  the  meaning  of  the  term  agent  or  attorney,  aa 
that  term  is  usually  understood  or  applied. 

An  able  «.  An  able  (24  Uow.  Pr.  02),  followed. 

It  seems,  timt  tiic  guardian  ad  litem  by  whom  an  infant  prosecutes  an 
action,  is  not  a  party  plaintiff  to  the  action,  but  he  prosecutes  the 
action  and  the  complaint  is  his  pleading  in  behalf  of  the  infant 
plaintiff,  and  that  the  infant  cannot  be  required  to  verify  the 
pleading,  nor  is  it  any  evidence  againt  her,  nor  does  it  conclude 
her,  and  the  infant  has  the  right  to  inquire  on  arriving  at  full  age 
during  the  pendancc  of  the  action,  whether  the  guardian  is  prop- 
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eri  J  prosecuting  it,  and  to  abauidon  it  and  charge  him  with  coett 
if  be  U  not. 
i  Decided  June,  1886.) 

Appeal  from  an  order  of  the  Erie  county  court 
denying  a  motion  to  compel  the  plaintiff  to  receive 
an  unverified  answer. 

The  plaintiff  is  an  infant,  and  her  gnardian  ad 
litem  verified  the  comprint  by  an  affidavit,  stating  that 
lie  was  such  guardian  and  that  the  complaint  was  trne 
of  bis  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  as 
to  those  matters  he  believed  it  to  be  trne.  The  defend- 
ants served  an  answer  without  verification,  which  was 
returned  because  it  was  unverified.  Thereupon  the 
defendants  moved  to  require  its  acceptance  as  an 
answer  to  the  complaint,  and  from  the  denial  of 
the  motion  this  appeal  was  taken. 

Ralph  SLoTie^  for  plaintiff-respondent. 

Where  a  pleading  is  verified,  each  subsequent 
X>leading,  except  a  demurrer,  or  the  general  answer  of 
nn  infant  by  his  guardian  ad  litem^  must  also  be  veri- 
fied. Code  Civ.  Pro.  §  523.  It  therefore  follows,  that 
if  the  plaintiff's  complaint  is  a  verified  pleading 
within  the  meaning  of  section  523  of  the  Code,  then 
the  defendant's  answer  mast  be  verified.  The  verifi- 
cation of  plaintiff's  complaint  by  her  guardian  ad 
litem  is  sufficient.  In  Hill  v.  Thacter,  3  How.  Pr.  407, 
the  court  says,  *'Had  he  (the  gnardian)  been  in  truth 
appointed  the  guardian  at  this  time,"  i.  e.,  before  veri- 
fying the  complaint,  "  I  think  he  might  in  that  char- 
acter have  verified  the  complaint."     The  guardian  of 

nn  infant  plaintiff  may  verify  the  complaint.^    The 
guardian  for  this  purpose  is  *'  the  party,"  within  the 

meaning  of  section  157(of  the  old  Code).     Van  Sand- 

vooTd^a  Pleading^  374.    There  is  no  authority  for  the 
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supposition  that  the  new  Code  has  made  any  change 
in  the  practice  in  this  respect.  Under  the  former 
chancery  practice,  an  infant  was  not  allowed  to  plead 
personally,  and  the  answer  was  termed  the  answer  of 
the  guardian  and  not  of  the  infant,  and  in  a  case 
where  an  oath  was  necessarj'-,  it  was  sworn  to  by  the 
guardian.  1  Barb.  CJi.  Ft.  148;  Bulkley  v.  Van 
Wyck,  5  Paige,  C36.  The  answer  of  an  infant  by  his 
guardian  cannot  be  read  against  the  infant,  for  he 
cannot  make  an  admission  which  ought  to  bind  him ; 
though  it  may  be  read  against  the  guardian,  for  it  is 
he  alone  who  makes  oath  to  it.  3  Greenleqf  on  Evi- 
dence, %  278  ;  Stephenson  v.  Stephenson,  6  Paige,  3o3. 
So,  also,  the  infant's  answer  by  his  mother  may  be 
read  against  her.  3  Greenleaf  on  Evidence,  note,  p. 
239.  Hence,  we  see  that  under  the  Code,  the  case 
might  easily  arise  where  the  guardian  would  be  the 
only  person  who  could  properly  verify  the  pleading. 
But  the  courts  have  gone  further,  and  this  precise 
question  was  raised  at   special    term  in  Anable  v. 

.,  Anable.  In  this  case  Justice  Peckiiam  says,  *'Tho 
first  objection  to  this  motion,  that  the  complaint  is  not 
properly  verified,  being  by  theguardian  instead  of  the 

'  infant,  is  not  well  grounded.  For  this  purpose  the 
guardian  may  be  regarded  as  tJie  plaintiff  or  a  plaint- 
iff. He  is  so  as  to  the  general  proceedings  in  the 
cause.  He  verifies  it  in  such  case  as  a  party,  not  as 
agent  or  attorney  of  the  party.  Anable  v.  Anable,  24 
How.  Pr.  92.  There  are  no  decisions  in  the  courts  of 
the  State  of  New  York  to  be  found  contrary  to  the 
foregoing  authorities. 

Baker  dk  Schwartz,  defendants-ai^pellants,  in  per- 
sons. 

The  plaintiffs'  complaint  was  not  properly  verified, 
it  having  been  verified  by  theguardian  ad  litem,  with- 
out stating  the  grounds  of  his  belief,  and  the  reason 
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why  it  was  not  made  by  the  party.  The  Code,  §  449, 
provides  that  '*  every  action  must  be  prosecuted  in 
tlie  name  of  the  real  parly  in  interest ;"  and  section 
4G8  provides  that  '*  where  an  infant  has  a  right  of 
action,  he  is  entitled  to  maintain  an  action  thereon  ;" 
and  section  469  provides  that  "before  a  summons  is 
issued  in  the  name  of  an  infant"  a  guardian  shall  be 
appointed  for  tlie  purpose  of  the  action.  Thus  clearly 
establishing  that  the  infant  and  not  the  guardian  is 
the  real  party  in  interest.  Sections  C25  and  526,  pro- 
vide  that  the  verification  must  be  made  by  the  affida- 
vit of  the  party,  except  under  certain  circumstances, 
and  that  when  made  by  a  person  other  than  the  party, 
he  must  set  forth  in  the  affidavit  "  the  grounds  of  his 
belief,"  and,  "  the  reasons  why  it  is  not  made  by  the 
party."  The  whole  matter  then  rests  upon  the  ques- 
tion, is  the  guardian  ad  litem  the  party,  or  united  in 
interest  with  the  infant?  It  is  contended  he  is  not. 
He  is  in  no  manner  interested  in  the  result  except  in 
the  performance  of  such  duties  as  necessarily  devolve 
upon  him  by  reason  of  his  office.  He  cannot  settle  or 
compromise  the  claim  of  his  ward  without  the  consent 
of  the  court.  The  only  cases  that  can  be  found  mili- 
tating against  this  point  are  Anable  v.  Anable  (24 
How.  Pr.  92) ;  Hill  v.  Thacher  (3  Id.  407);  both  spec- 
ial terra  decisions.  The  first  so  far  as  it  related  to  the 
subject  matter  thereof  not  necessary  to  the  decision 
of  the  case  as  the  defendant  was  excused  from  verify- 
ing his  answer  by  reason  of  the  nature  of  the  charge 
made  against  him,  and  beyond  the  mere  assertion  of 
the  justice  having  nothing  to  support  his  position, 
except  the  dictum  obiter  of  Justice  Willard  in  Hill 
V.  Thacer,  supra  (cited  by  Justice  Pkckiiam  as  an 
authority  on  the  proposition),  that  if  Hill  had  been 
appointed  guardian  he  thought  he  might  in  that  char- 
acter have  verified  the  complaint,  making,  however, 
no  distinction  between  guardian  and  attorney  as  to 
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the  manner,  or  what  the  affidavit  should  contain,  but 
simply  advancing  the  .ojunion  that  he  might  make 
such  an  affidavit.  Granting  that  the  guardian  ad 
litem  in  the  case  at  hand  could  verify  the  comi)laint, 
it  ia  strenuously  contended  that  in  that  character  he 
verifies  as  "a  person  other  than  the  party,"  and 
should  state  **  the  grounds  of  his  belief"  and  '*the 
reason  why  it  is  not  made  by  the  party."  There  is 
no  provision  of  the  Code  conferring  this  power  upon 
the  guardian.  He  is  appointed  to  prosecute  the  action 
by  the  conrt,  and  his  duties  are  the  same  towards  his 
ward  and  the  conduct  of  the  case  as  those  of  an  attor- 
ney towards  his  client ;  he  can  sue  as  guardian,  or 
procure  the  services  of  an  attorney  of  the  court  for 
that  purpose.  People  v.  N.  Y.  Common  Pleas,  11 
Wend.  164, 165. 

Bradley,  J. — ^The  contention  of  the  defendants,  is 
that  as  the  affidavit  was  not  made  by  the  party  plaint-; 
iff  it  was  ineffectual  as  a  verification,  because  it  did 
not  set  forth  the  grounds  of  his  belief,  and  the  reason 
why  it  was  not  made  by  such  party. 

The  statute  provides  that  the  verification  must  be 
made  by  the  affidavit  of  the  party,  except  that  under 
certain  prescribed  circumstances  it  may  be  made  by 
the  agent  or  attorney  {Code  Civ.  Pro.  §  525).  And 
that  when  made  by  a  person  other  than  the  party,  he 
must  set  forth  in  the  affidavit  the  grounds  of  his  belief 
as  to  all  matters  not  stated  upon  his  knowledge,  and 
the  reason  why  it  is  not  made  by  the  party  {Id.  526)^ 
The  guardian  is  not  a  party  plaintiff  to  the  action  (Sin- 
clair V.  Sinclair,  13  Mees.  <6  Welsh.  [Eng.  JExcr.]  640). 

But  he  prosecutes  the  action  and  the  complaint  is 
his  pleading  in  behalf  of  the  infant  plaintiflp.  And 
the  latter  cannot  be  required  to  verify  the  pleading, 
nor  is  it  any  evidence  against  her,  nor  does  it  conclude 
the  infant  party  (2  KenCs  Com.  245  ;  3  Grcenl.  Er. 
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§  278  ;  Bulkley  v.  Van  Wyck,  5  Paige,  536  ;  Stephen- 
eon  V.  Stephenson,  6  PaigCy  353). 

The  statute  provides  for  verification  by  a  party  and 
by  an  agent  or  attorney  only.  The  guardian  ad  litem 
does  not  come  within  the  meaning  of  the  term  agent 
or  attorney  as  that  term  *'  is  nsually  understood  or 
applied."  And  if  he  cannot  be  deemed  a  party  the 
verification  of  a  pleading  by  him  as  such  is  not  within 
the  statute  or  provided  for  by  it.  But  such  guardian 
was  appointed  to  prosecute  the  action  in  behalf  of  ihe 
infanf.  The  complaint  is  his  pleading  and  not  that  of 
the  infant,  and  in  that  sense  he  is  the  party  pleading, 
and  therefore  the  party  within  the  contemplation  of 
the  statute  who  may,  as  such,  verify  a  pleading. 

In  Anable  v.  Anable  (24  How.  Pr.  92)  it  was  remtark- 
ed  that  the  guardian  verifies  as  a  part}%  and  not  as  an 
attorney  or  agent  of  the  party,  and  although  the  ques- 
tion was  not  necessarily  decided  in  that  case,  the  rule 
there  stated  is  in  accord  with  the  view  which  before 
the  Code  prevailed,  as  to  his  relations  to  the  plead- 
ings and  proceedings  in  the  prosecution  and  defense 
of  suits  in  behalf  of  infant  parties.  And  in  those  in 
chancery  where  oath  to  bill  or  answer  was  made  or 
required  it  was  that  of  the  guardian  only,  because  he 
was  deemed  the  party  or  person  upon  the  record 
prosecuting  or  defending,  and  the  bill  or  answer  his 
(1  Barb.Ch.  Pr.  148-9 ;  Rogers  v.  Cruger,  7  Johns.  671). 
There  is  nothing  in  the  statute  whi6h  can  fairly  be 
treated  as  a  purpose  to  change  such  relation,  or  to  so 
qualify  the  term  party,  as  to  confine  it  to  the  party 
to  the  action  as  distinguished  from  the  party  plead- 
ing, for  the  purposes  of  verification. 

'  The  guardian  ad  litem  for  that  purpose  is  a  party 
upon  the  record,  and  by  him  the  infant  appears  and 
prosecutes,  with  the  right  of  the  latter  to  inquire  on 
arriving  at  full  age,  during  its  pendency,  whether  the 
giiardinn  has  properly  prosecuted  the  action  ;  and  to 
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abandon  it,  and  charge  him  with  costs  if  he  has  not 
(Waring  v.  Crane,  2  Paige^  79).  This  relation  to  the 
record  is  not  questioned  in  People  ex  rel.  Baker  v,  N. 
Y.  Common  Pleas  (11  Wend.  164). 

The  affidavit  of  verification  seems  to  have  been 
properly  made  by  the  guardian,  as  such,  in  the  form 
as  by  a  party. 

The  order  should  be  affirmed. 

Smith,  P.  J.,  Bakkeu  and  Haiqut,  J  J.,  con- 
curred. 


CLARK,  Respondent,  v.  CLARK,  Appellant. 

N.  Y.  Court  of  Common  Pleas,  Genebal  Term, 

June,  1886. 

§§  4,  724,  1773. 

Contempt — Power  of  court  to  strike  out  pleading  because  of-^Exereise  of 

such  power  in  action  for  divorce. 

The  power  to  strike  out  a  defense  in  an  action  in  equity  for  refusal  to 
obey  orders  of  the  court,  existed  in  the  court  of  chancery,  and  now 
exists,  and  this  irrespective  of  the  question -whether  ^e  defendant 
disobeying  is  within  or  without  the  jurisdiction  of  the  court. ['] 
This  power  is  inherent  in  the  court^  and  can  be  exercised  by  it  in  all 
cases  where  a  party  is  in  contempt,  [']  and  it  is  not  necessary  that 
there  be  an  order  adjudging  the  party  proceeded  against  guilty  of 
contempt,  but  it  is  sufficient  if  it  appears  that  he  was  in  fact  guilty 
of  contempt.  [•,*] 

Where  the  default  of  the  defendant  in  an  action  for  divorce  in  answer- 
ing, was  opened  on  condition  that  he  pay  certain  disbursements  and 
a  counsel  fee  within  a  time  limited  by  the  order,  and  the  defendant 
interposed  an  answer,  but  failed  to  pay  a  counsel  fee,  etc.,  and  was 
adjudged  guilty  of  contempt  because  of  such  failure, — Ileldy  that  the 
court  had  power  to  strike  out  his  answer,  and  this,  it  seems,  even  if 
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it  did  not  possess  the  general  po^er  to  strike  out  the  answers  of 
those  in  contempt.  [^^] 
{Decided  June  7,  1880.) 

Appeal  by  defendant  from  an  order  striking  out 
liis  answer. 

This  action  was  brought  by  the  plaintiff,  who  is  the 
wife  of  the  defendant,  for  a  divorce  ab  vinculo.  The 
answer  was  substantially  a  general  denial.  The 
order  appealed  from  was  made  on  the  ground  that  the 
defendant  had  failed  and  neglected  to  comply  with  an 
order  directing  him  to  pay  the  plaintiff  alimony,  and 
also  directing  him  to  pay  the  fees  of  the  referee  and 
counsel.     The  opinion  states  other  facts. 

U.  P.  Wilder  J  for  i)lain  tiff- respondent. 

Wa/ceman  c6  Campbellj  for  defendant-appellant. 

BooKSTAVER,  J. — The  defendant  appeared  in  the 
action  and  opposed  the  granting  of  any  alimony  to  his 
wife,  but  did  not  answer.  The  sum  of  eight  dollars 
per  week  was  granted  as  alimony,  and  because  of  the 
defendant's  failure  to  answer,  an  order  of  reference 
was  taken  in  due  course.  After  several  hearings 
before  the  referee  the  defendant  asked  leave  to  answer, 
which  was  granted  by  an  order  made  by  default  at 
first,  and  afterwards  the  order  was  allowed  to  stand 
on  December  11, 1884  ;  but  the  court  imposed  as  addi- 
tional terms  that  the  defendant  should  pay  the  ref- 
eree's fees  already  accrned,  and  also  $100  counsel  fees 
to  plaintiff's  counsel,  within  a  time  limited  by  the 
order.  Thereupon  defendant  interposed  the  answer 
in  question,  and  proceeded  with  the  reference  for  a 
time,  but  failed  to  pay  the  whole  of  the  alimony,  oonn- 
sel  and  referee's  fees,  and  on  May  19,  1885,  an  order 
was  made  at  the  special  term  of  this  court  adjudging 
the  defendant  guilty  of  and  in  contempt  of  the  court 
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for  such  failure,  and  directing  that  the  defendant 
*' stand  committed  to  the  common  jail  of  the  city  and 
county  of  New  York,  there  to  remain,  charged  upon 
said  contempt,"  until  he  should  pay  the  sums  directed 
by  that  order.  This  order  also  directed  that  a  commit- 
ment issue  unless  the  amounts  by  said  order  directed 
to  be  paid  should  be  paid  wilhin  live  days.  It  also 
provided  that  defendant  should  diligently  proceed 
with  the  trial  of  (he  action. 

Some  payments  seem  to  have  been  made  under  this 
order,  but  they  were  again  stopped,  and  on  July  15, 
I880,  ])laintiff  moved  the  court  at  special  term  to  strike 
out  the  answer  for  the  non-payment  of  the  residue  of 
alimony,  counsel  fees,  etc.  The  court  again  decided 
that  the  defendant  must  pay  them  on  or  before  August 
27,  1835,  or  in  event  of  his  failure  to  do  so,  an  order 
was  to  have  been  entered  striking  out  his  answer.  No 
formal  order  was  entered  on  this  decision,  but  some 
payments  seem  to  have  been  made  under  it. 

Tlie  defendant,  however,  again  made  default,  and 
on  October  26,  1885,  the  plaintiff  moved  on  all  the 
papers  and  proceedings  in  the  case,  to  strike  out 
defendant's  answer,  which  resulted  in  an  order  of  the 
special  term,  dated  November  30,  1885,  granting 
plaintifFs  motion  unless  the  defendant  should,  within 
twenty  days  from  the  service  of  the  order,  i)ay  the 
alimony  due  at  the  time  of  the  hearing  of  that  morion, 
amounting  to  the  sum  of  $251 ;  and  also  the  referee's 
fees,  then  due,  amounting  to  $72 ;  and  the  balance  of 
counsel  fees,  amounting  to  $50. 

This  order  recited,  among  other  things,  that  it  was 
made  upon  **the  opinions,  orders  and  papers  used 
upon  the  former  motions  herein."  On  January  11, 
1886,  the  defendant  having  failed  to  comply  with  this 
order,  a  final  order  was  made  striking  out  the  answer 
which  the  defendant,  after  default,  had  been  allowed 
to  interpose,  by  order  of  the  court,  dated  December 


10  CIVIL    PROCEDURE    REPORTS 

Clark  V.  Clark. 

11,   1884.    The  power  to  strike  out  a  defense  in  an 
action  in  equity,  for  refusal  to  obey  orders  of  the 
[*]    court  existed,  in  the  court  of  chancery,  and  now 
exists  (Walker  v.  Walker,  82  JV.  Y.  260).    This, 
irrespective  of  the  question  whether  the  defendant  is 
within  or  without  the  jurisdiction  of  the  court  (Bris- 
bane V,  Brisbane,  34  Hun^  339). 
[•]  The  power  oi  the  court  over  its  suitors  does  not 

rest  on  this  ground,  but  on  the  ground  that  the  party 
is  in  contempt  of  court.  Indeed,  it  would  seem  that 
if  a  suitor,  instead  of  removing  from  the  jurisdiction 
of  the  court,  remains  in  it  and  defies  its  authority,  he 
is  more  clearly  guilty  of  contempt  than  if  he  ran  away. 
If  this  power  is  inherent  in  the  court,  and  can  be 
exercised  by  it  in  all  cases  where  a  party  is  in  con- 
tempt, much  more  has  it  the  power  in  a  case  like  the 
present,  where  the  defendant  was  permitted  to  answer 
after  default ;  and  from  the  opinion  of  the  court  it  is 
dt^arly  apparent  that  the  payment  of  the  counsel  fee 
and  referee's  fees  was  intended  as  a  condition  of  let- 
ting the  answer  stand,  although  not  so  expressly 
slated  in  the  order  allowing  it.  If  defendant  failed  to 
perform  the  conditions  on  which  he  was  allowed  to 
answer,  we  think  the  court  had  the  right  to  strike 
[']  it  out,  even  if  the  court  did  not  possess  the  gen- 
eral power  to  strike  out  the  answers  of  those  in 
contempt.  But  appellant  contends  that  neither  the 
preliminary  order  of  November  30,  1885,  nor  the  final 
order  of 'January  11,  1886,  adjudged  the  defendant 
guilty  of  contempt.  We  do  not  understand  that  it  is 
necessary  for  the  order  to  adjudge  the  party  proceeded 
against  guilty  of  contempt,  in  terms  ;  it  is  suflBcient  if 
it  appears  he  was  guilty  of  contempt  in  fact.     But  if  . 

the  contrary  were  the  case,  then  the  order  of 

[•]    November    30,   1885,   sufficiently  adjudges    him 

guilty  of  contempt  by  reciting  the  **  orders  and 

papers  used  upon  the  former  motions,"  among  which 
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was  the  order  of  May  19, 1885,  which  did,  in  express 
terms,  adjadge  defendant  guilty  of  contempt,  and 
order  commitment  to  issue  nisi. 

This  order  has  never  been  reversed  or  appealed 
from  and  is  in  full  force. 

We  think  the  orders  ai)pealed  from  should  be 
affirmed,  with  costs, 

BicAcn,  J.,  concurred. 


RUDE,    Respondent,  v.  CRANDELL,  Appellant. 
County  Court,  Allegany  County,  September,  1886. 

§526. 

Verification,  ^Objection  to  inefficiency  of^  should  paint  out  defect. 

Where  the  complaint  in  an  action  in  a  justice's  court  was  duly  yeri- 
fied  and  the  defendant  filed  an  answer  verified  by  an  agent,  in 
which  the  agent  did  not  state  the  reason  why  he  made  the  veri- 
fication, or  the  grounds  of  his  information  and  belief,  and  the 
plaintiff  moved  for  judgment  thereon  on  the  grounds  that  the 
defendant  '*  had  not  presented  her  answer  duly  verified  as  required 
by  law/'  and  judgment  was  thereupon  entered  in  favor  of  the 
plaintiff,  and  against  the  defendant  for  the  amount  claimed  in  tho 
complaint,  with  costs, — Eeld^  that  the  answer  was  not  properly 
verified,  but  that  the  plaintiff's  objection  thereto  was  not  good 
because  it  did  not  specifically  point  out  the  particulars  wherein  tho 
verification  was  defective,  and  that  the  judgment  must  therefore 
be  reversed. 

Soapc  f>,  Gilbert  (13  Hun,  404),  followed. 

It  ieems^  tliat  if  the  plaintiff  had  pointed  out  the  defect  in  the  veri* 
fication  in  such  a  case,  and  after  that,  the  defendant  had  failed  to 
file  an  answer  with  the  proper  verification,  the  judgment  might 
very  properly  be  upheld. 

Where  the  complaint  in  an  action  in  a  justice's  court  is  verified  and 
served  with  the  summons,  tho  answer  of  the  defendant  is  required 
by  Lowa  of  1881,  chapter  414,  {  3,  to  be  in  writing,  and  verified, 
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nnd  the  vcrifiCHtion  and  answer  should  be  in  the  manner  as  pro* 
vided  by  section  5i0  of  the  Code  of  Civil  Procedure. 
{Decided  September  2:^,  1880.) 

■ 

Appeal  by  defendant  from  a  judgment  recovered 
against  him  in  a  justice's  court. 
The  opinion  states  the  facts. 

WilJces  Angela  for  defendant-appellant. 

Benton  C.  liude,  for  plaintiff-respondent. 

Faunum,  Co.  J. — ^The  plaintiff  commenced  this 
action  in  a  justice's  court,  and  to  the  summons  which 
wawS  personally  served  upon  the  defendant,  tliere  was 
attached  a  complaint  duly  verified  by  the  plaintiff. 

Upon  the  return  day  of  the  summons  the  plaintiff 
appeared  by  his  attorney,  and  the  defendant  appeared 
by  her  husband,  Luke  G.  Crandell.  The  defendant 
through  her  attorney  filed  with  the  justice  an  answer, 
verified  as  follows:  ''Allegany  County,  ss.  Luke 
Crandall  being  sworn  says,  that  he  is  the  agent  for 
the  defendant  in  the  above  entitled  action ;  that  the 
foregoing  answer  is  (rue  to  his  own  knowledge,  except 
as  to  those  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true,  sworn,  etc." 

The  return  of  the  justice  recites,  "Issue  being 
joined  between  the  parties  the  plaintiff  moved  that 
judgment  be  rendered  against  the  defendant  in  favor 
of  the  plaintiff  for  845.64,  besides  costs,  for  the  reason 
that  the  defendant  has  not  presented  her  answer  duly 
verified  as  required  by  law."  Without  passing  upon 
this  question  the  justice  upon  the  agreement  of  the 
parties  adjourned  the  cause  to  March  26,  1885.  Upon 
the  adjourned  day  the  same  parties  appeared,  and  the 
return  then  further  recites,  "Plaintiff  renews  his 
motion  that  judgment  be  rendered  against  the  defend- 
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ant  and  in  favor  of  plaintiff  for  $40.01,  besides  costs, 
for  the  reason  tiiat  the  defendant  has  not  juesented 
her  answer  duly  verified  as  required  by  law."  Where- 
upon without  taking  any  evidence,  the  justice  imme- 
diately rendered  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  amount  claimed  in 
the  complaint,  with  costs. 

The  complaint  was  verified  and  served  with  the 
summons  by  virtue  of  chapter  414  of  the  Act  of  1881. 
Section  2  of  that  act  requires  the  answer  to  be  in  writ- 
ing and  verified  as  provided  for  the  verification  of  the 
complaint.  The  complaint  and  answer  in  justice's 
court,  under  chapter  414,  cited  above,  shall  be  verified 
in  the  manner  and  as  provided  by  section  62G  of  the 
Code  of  Civil  Procedure.  The  verification  of  the 
answer  does  not  state  the  grounds  of  the  affiant's 
belief,  nor  the  reason  whv  it  was  not  made  bv  the 
defendant,  and  it  is  conceded,  as  it  must  be,  flint  the 
verification  is  not  a  compliance  with  the  requirements 
of  section  526  of  the  Code  of  Civil  Procedure.  How- 
ever, for  all  practical  purposes  it  complied  substan- 
tially with  the  requirements  of  the  Code. 

Had  the  i>laintiff's  counsel  pointed  out  tlie  defect 
in  the  verification,  and  after  that  the  defendant  had 
failed  to  file  an  answer  with  a  proper  verification  the 
judgment  might  very  properly  be  upheld.  The  only 
objection  made  to  the  answer  was,  it  is  not  "duly 
verified  as  required  by  law."  It  was  a  technical 
objection,  ahd  if  the  plaintiff  be  met  with  technicality 
he  cannot  complain.  Had  he  specifically  pointed  out 
the  defect,  the  defendant  might  have  been  able  to 
supply  it  then  and  there. 

In  the  supreme  court  it  has  been  held  that  a 
similar  objection  was  not  good.  An  objection  of  this 
kind  must  specifically  point  out  the  particulars  where- 
in the  instrument  is  defective  (Snape  v.  Gilbert,  13 
ITufij  494).    If  such  an  objection  be  unavailing  in  a 
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court  of  record,  where  the  proceedings  in  the  action 
are  taken  by  trained  attorneys,  certain tly  it  ought 
not  to  be  good  in  a  court  where  the  trials  are  so  often 
conducted  by  the  parties  without  counsel. 
The  judgment  must  be  reversed. 


DEMPEWOLF,   Appellant,   v.   HILLS,    Res- 

rOJSDENT. 

SuPEUioR  Court  of  the  City  of  New  York,    Gen- 
eral Term,  February,  1886. 

§  531. 

Bill  of  Particulars, — O/tohat  required  in  action /or  slander. 

Iq  an  action  for  slander  aUeged  to  have  been  spoken  '*  in  the  pres- 
ence and  hearing  of  divers  persons ''  defendant  is  not  entitled  to 
a  bill  of  particulars  showing  the  names  of  all  the  persons  in  wiioso 
presence  the  words  were  spoken,  but  tlio  plaintiff  should  bo 
required  to  give  the  names  of  some  persons  in  ifvhoso  presence  ho 
claims  the  words  were  spoken.* 

It  is  not  the  olflce  of  a  bill  of  particulars  to  apprise  the  defendant  of 
the  nature  of  the  phiintiff^s  proof  or  of  the  names  of  liis  witnesses. 

{Decided  March  1,  1880.) 


♦  In  Kranz  c.  Dunn  (8  K  7.  Civ.  Pro,  408)  the  General  Term  of 
the  Supreme  Court,  First  Department,  lield,  in  February,  1884,  that 
the  order  requiring  the  plaintiff  in  an  action  for  libel  to  serve  upon 
the  defendant's  attorney  »»a  bill  of  particulars  specifying  evory  per- 
son and  firm  to  whom  he  intended  to  prove  the  allejrod  libellous 
statement  was  published,  and  giving  the  name  of  the  town  or  city  in 
which  snch  persons  respectively  reside,  or  have  a  place  of  business." 
was  properly  granted.  See  also  N.  Y.  Infants  Asylum  v.  Roosevelt 
(7  K  Y.  Civ.  Pro.  307). 

t  See  as  to  nature  and  office  of  Bill  of  Particulars,  Note  on  Bill  of 
Particulars,  2  N.  T.  Civ.  Pro.  240. 
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Appeal  by  pkinriff  from  order  directing  plaintiff 
to  serve  a  farther  bill  of  particulars. 

The  facts  appear  in  the  opinion. 

JUar shall  P.  Stafford^  for  appellant. 

The  sole  purpose  of  a  bill  of  particulars  in  an  action 
for  slander  is  that  the  defendant  may  have  the  time 
and  place  at  which  the  words  were  spoken  pointed 
out  so  definitely  and  distinctly  that  he  may  know 
with  certainty  the  occasion  to  which  the  complaint 
refers.  Jones  n.  Plat  t,  60  Hcyw.  Pr.  278  ;  Solomon  v. 
Stock  Exchange,  49  N.  Y.  Super.  (17  J.  ds  S.)  139  : 
Butler  V.  Mann,  9  Abb.  N.  C.  49. 

Even  if  the  name  of  some  one  individual  were 
necessary  to  enable  the  defendant  to  know  the  occa- 
sion refen'ed  to,  the  plaintiff  ought  not  to  be  compel- 
led to  give  him  the  names  of  all  the  persons  she 
proposes  to  call  as  witnesses  on  the  question  of  utter- 
ing the  slander. 

Edward  S.  Clinch,  for  respondent. 

The  bill  of  particulars  demanded  was  proper. ! 
Stiebeling  v.  Lockhaus,  21  ITuny  457 ;  Gardinier  v.  ' 
Knox,  27  Id.  BOO. 

Per  Curiam. — The  complaint  was  npon  an  alleged 
slander  of  plaintiff  by  defendant,  averred  to  have 
been  spoken  "in  the  presence  and  hearing  of  divers 
persons."  The  defendant  demanded  a  bill  of  the 
particulars  of  the  time  and  place  of  the  slander.  This 
was  served  without  any  information  as  to  the  names 
of  persons  in  whose  presence  or  hearing  the  slander 
was  claimed  to  have  been  uttered.  The  order  appealed 
from  was  then  made,  that  plaintiff  serve  "a  statement 
in  writing,  of  the  names  of  the  persons  in  whose 
presence  or  hearing"  the  plaintiff  claimed  the  slanier 
was  uttered. 
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The  defendant  claimed  that  the  order  was  neces- 
sary to  enable  him  to  draw  his  answer  and  pre[)are 
for  trial.  Less  than  the  names  of  all  persons  claimed 
to  have  been  present,  would  enable  (he  defendant  to 
draw  a  truthful  answer  which. would  deny  or  admit 
the  slander.  And  to  prepare  for  trial,  it  was  not 
necessary  to  do  more  than  specify  a  particular  occa- 
sion, to  which  the  defendant  might  direct  his  prepara- 
tion. It  is  not  the  office  of  a  bill  of  particulars,  to 
apprise  the  defendant  of  the  nature  of  the  plaintlff^s 
proof,  or  of  the  names  of  his  witnesses.  On  the  trial, 
it  would  not  be  just  that  the  plaintiff  should  fail  be- 
cause of  some  person,  among  others  named  in  the  bill, 
not  being  present,  although  there  might  be  no  doubt 
that  the  speaking  relied  on  by  plaintiff  was  the  one 
actually  referred  to  in  the  bill  served.  The  order 
made  below  should  be  so  modified,  that  it  require  a 
further  bill  to  give  the  name  of  some  person  in  whose 
presence  the  plaintiff  claims  the  words  were  spoken. 

The  order,  as  modified,  is  affirmed,  with  $10  costs 
to  abide  event. 

Sedgwick,  Ch.  J.  and  Tuuax,  J.,  concur. 
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SPRAGUE,    ApPEttANT,    «.   PARSONS,    kt    al., 

Respondents. 

» 

N.  Y.  Common  Plbas,  Gbnbbal  Term,  May,  1886. 

§481. 

Pleading  ^Complaint  in  action  for  damngtt  matained  hy  leey  of  an 
aUaehmetU, —  When  doe*  not  stale  sufficient  faete. 

An  allegation  in  tho  complaint  in  an  action  for  damages  soataincd 
by  levy  of  an  attachment,  that  the  attachment  was  wholly  illegul 
and  unauthorized  by  law,  and  the  court  had  no  jurLudictiou  to 
issue  the  same  and  the  same  was  null  and  void,  is  a  statement  of  a 
conclusion  of  law  only.* 

An  allegation  that  the  action  in  which  tho  attachment  was  issued 
was  one  against  the  plaintiff  and  others  to  charge  them  with  the 
debt  of  a  certain  corporation  (therein  named),  of  which  it  was 
claimed  the  defendants  in  that  suit  were  trustees,  but  it  was  not 
stated  whether  tbey  were  sought  to  be  held  liable  as  trustees  or  as 
sureties,  docs  not  oecessarily  sliow  that  tho  attachment  was  unau- 
thorized. 

An  allegation  in  a  complaint  in  an  action  brought  against  the  plaint* 
iff  in  un  attachment  to  recover  damages  sustained  thereby,  that  tlie 
attachment  was  vacated  on  motion,  without  stating  whether  it  was 
vacated  for  irregularity  or  as  unauthorized,  is  insufficient  to  sus* 
tain  the  action;  unless  the  attachment  was  unauthorized  or  irregu- 
lar an  action  for  damages  not  brought  upon  the  undertaking  could 
not  be  maintained. 

{Decided  June  7,  1886.) 

Appeal  by  the  plaintiff  from  a  judgment  in  favor 
of  defendants  entered  upon  dismissal  of  the  complaint 

at  trial  term. 

^^— ^^»-^^    II  ■  111  ijiii-i         t 

*  See  Bprague  «.  Parsons,  6  N.  T,  Cit,  Pro.  26,  where  the  justice 
who  wrote  the  opinion  here  reported,  held,  in  determining  a  demur- 
rer to  a  complaint  in  this  case — since  amended — that  an  action  to 
recover  damages  sustained  by  an  attachment  may  be  maintained,  if 
the  attachment  be  irregular  only,  on  proof  that  it  lias  been  set  aside; 
but  that  an  allegation  in  the  complaint  that  the  attachment  wa<i 
*' illegal,  unauthorized  and  void,"  was  a  conclusion  of  law,  and 
therefore  not  sufficient  to  admit  proof  that  the  attachment  was  void. 

Vol.  XL—3 
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The  complaint  was  dismissed  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  action  was  to  recover  damages  sustained 
by  the  levy  of  an  attachment  in  an  action  brought  by 
defendants  against  the  plaintiff  and  others  in  the 
supreme  court,  which  attachment  had  been  vacated. 
The  defendants  asked  for  a  dismissal  of  the  complaint 
for  the  reason  that  the  allegations  of  fact  in  the  cora- 
l^laint  did  not  show  that  the  attachment  was  unauthor- 
ized or  was  irregular. 

IF.  Z.  Larnedy  for  ajipellant. 
Gilbert  i2.  Hawes^  for  respondent. 

Daly,  J.— The  allegation  of  the  comi>Iaint  that  the 
attachment  was  wholly  illegal  or  unauthorized  by  law, 
and  the  court  had  no  jurisdiction  to  issue  the  same, 
and  the  same  was  null  and  void,  is  a  statement  of  a 
conclusion  of  law,  and  sets  forth  no  fact  whatever 
(Hammond  v.  Earle,  68  How.  Pr.  426). 

The  allegation  that  the  action  in  which  the  attach- 
ment was  issued  was  an  action  against  this  i)laintiff 
and  others  to  charge  them  with  liability  for  the  debt 
of  the  McKillop  &  Sprague  Company  of  which  cor- 
poration it  was  claimed  that  the  defendants  in  that 
suit  were  trustees,  does  not  show  that  the  action  was 
one  in  which  an  attachment  was  unauthorized.  It  does 
not  state  that  the  defendants  therein  were  sought  to 
be  charged  with  liability  as  trustees.  The  liability 
with  which  they  were  sought  to  be  charged  might  have 
been  that  of  surety  and  yet  the  allegation  would  have 
been  true ;  the  claim  that  they  were  trustees,  not 
being  averred  as  the  ground  of  action.  As,  therefore, 
that  action  may  have  been  an  action  for  a  money 
demand  on  contract,  for  aught  that  appears  in  the  com- 
plaint in  this  action,  it  is  not  shown  that  the  attach- 
ment was  unauthorized  in  the  action. 
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Nothing  is  left,  therefore,  but  the  allegation  that 
the  attachment  was  vacated  on  motion.  Bat  it  is  not 
alleged  that  it  was  vaicated  for  irregularity  nor  as 
being  unauthorized.  It  might  have  been  vacated  for 
error  upon  a  question  of  fact  upon  opposing  affidavits. 
"Unless  unauthorized,  or  irregular,  an  action  of  dam- 
ages (not  brought  upon  the  undertaking)  could  not  be 
maintained  (Bay  d.  Bach,  87  iV.  T.  66). 

It  appears,  therefore,  that  no  facts  were  stated  in 
the  complaint  constituting  a  cause  of  action,  and  the 
complaint  was  properly  dismissed. 

On  the  argument  of  a  demurrer  to  the  original  com- 
plaint in  this  action  (it  has  since  been  amended),  I 
held  that  the  complaint  might  be  sustained  as  upon 
an  attachment  set  aside  for  irregularity  but  that  point 
was  evidently  not  discussed  by  counsel.* 

Judgment  should  beaffirmed,  with  costs. 


BooKSTAVEU,  J.,  concurred. 


*  Tlic  decision  hero  referred  to  is  reported  G  N.  T,  Civ.  Pro,  80. 
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MOREHODSE,  Respondent,  ^.  MOREHOUSE,  bt 

Committee^  etc,  Appellant. 

supuemb    coubt,   tlilrd    department,  general 

Term,  June,  1896. 

§§  829,  830. 

Etidenee.'^When  teitimony  of  party  tahm  on  former  trM  map  be  need^ 

heeaute  he  hoe  become  incompetent. —  When  teetimony  taken  on  truU 

of  action  may  be  ueed  on  ike  trial  of  a  eubsequent  aetian^ 

although  the  partie$  are  not  precieely  ike  eame,—  When 

joint  indebtednea  Ucomse  eeterai, 

Whero  devisees  of  real  property  partitioned  the  snme  between  them 
und  procured  a  mortgage  thercoii  to  be  foreclosed,  eacli  one  agree- 
ing to  pay  the  holder  tliereof  upon  the  bid,  one  half  the  amount 
duo  upon  the  mortgage  with  costs, — Heild^  that  the  holder  of  the 
mortgage  could  have  held  them  as  joint  debtors,  but  that,  as  he, 
at  their  request,  treated  eaoh  as  his  separate  debtor  for  the  one- 
half,  and  acted  to  his  own  prejudice  upon  that  request,  he  had  the 
right  to  treat  them  as  estopped  from  insisting  that  they  were  joint 
debtors,  and  that  a  payment  made  by  one  of  said  debtors  did  not 
release  the  other  and  was  not  the  payment  of  the  other,  it  being 
clear  that  it  was  the  purpose  of  all  tiie  parties  that  payment  should 
be  made  by  each  for  himself,  and  for  the  release  of  his  half  prem- 
ises and  not  at  all  for  the  benefit  of  tlie  other  debtor,  or  for  the 
release  of  his  half;  and  this  is  so  notwithstanding  the  debtor 
making  such  payment  by  reason  of  some  mistake  in  the  figures, 
paid  more  than  his  half  of  the  debt. 

It  Heme,  that  where  the  parties  to  two  actions  are  the  same  or  in 
privity,  and  the  issues  or  the  point  in  issue  the  same,  evidcnco 
given  by  a  witness  on  the  trial  of  one  action  is  admissible  on  the 
trial  of  the  other. 

If  the  subject  matter  to  be  established  in  an  action  is  the  snmo 
ngainst  the  party  against  whom  testimony  given  on  the  trial  of  a 
former  action,  is  offered,  and  was  of  as  much  importance  to  the 
issue  in  the  former  ns  in  the  present  action,  and  the  witness  giving 
such  testimony  is  dead,  it  should  not  be  excluded,  although  the 
parties  to  the  two  actions  were  not  quite  the  same. 
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Philadelphia,  &c.  R.  R.  Co.«.  Howard  (la  Haw.  U.  S.  834),  followed. 

SectioD  880  of  the  Code  of  Civil  Procedure,  which  provides  for  the 
reading,  upon  Uie  trial  of  an  action,  of  testim6uy  given  upon  a  for- 
mer trial  by  one  who  has  since  become  incompetent  to  testify,  is 
remedial  and  should  be  libernlly  construed. 

Testimony  given  on  a  former  trial,  by  a  party  to  an  action,  wlio  has 
since  become  generally  incompetent  by  reason  of  the  insanity  of 
bis  opponent  may  be  read  on  the  second  trial  of  the  action;  it  is 
not  necessary  that  such  incompetency  result  from  douth  to  entitle 
such  testimony  to  be  read. 

Where,  on  the  foreclosure  of  a  mortgage,  the  roortpaged  premises 
were  struck  off  to  two  owners  of  the  equity  of  redemption,  who 
had  apportioned  the  premises  between  them,  and  ngreed  to  each 
pay  half  of  tbo  sum  bid,  but  tlio  sale  was  not  completed  by  the 
payment  thereof, — Eeld^  that  so  long  as  the  sale  remained  incom- 
plete, by  the  refusal  of  ooe  of  the  purchasers  to  pay  his  part  of 
the  bid,  tho  mortgagee  could  not  be  deprived,  without  his  own 
consent,  of  the  benefit  of  his  mortgage,  and  could  not  be  compel- 
led against  his  consent,  to  waive  a  good  security  and  take  a  cause 
of  action  as  for  a  simple  debt  against  the  purchaser;  that  the  stat- 
ute of  limitations  not  having  run  against  the  mortgnge,  an  action 
to  have  an  affidavit  of  foreclosure  of  sale  canceled,  and  removed 
from  the  records  so  far  as  they  affect  that  part  of  the  premises  set- 
off to  one  of  said  purchasers,  unless  he  pay  the  balance  remaining 
due  on  account  of  his  proportion  of  the  bid,  with  interest  and 
costs,  and  that  if  he  failed  to  pay  sdd  sum  for  leave  to  foreclose 
the  mortgage  for  that  amount,  and  that  the  sale  under  such  fore- 
closure be  limited  to  the  part  of  the  premises  set  off  to  said  pur- 
chaser, was  not  barred  by  the  statute  of  limitations. 

In  such  a  case, — Held^  ttiat  the  contention  of  tho  defendant  that  the 
mortgage  could  not  bo  satisfied  in  effect  as  to  one  part  of  the  mort- 
gaged premises  and  remain  a  lien  upon  the  other  part,  rested  upon 
no  foundation. 

(Decided  June^  1880.) 

Appeal  by  defendant  Joel  B-  Morehouse,  by  his 
committee,  etc.,  from  a  judgment  entered  upon  decis- 
ion of  the  Saratoga  county  special  term. 

This  action  was  originally  commenced,  March  2> 
1874,  against  Joel  B.  Morehouse,  impleaded  with  his 
wife  and  Talcott  B.  Morehouse.    It  was  once  tried 
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and  determined  in  favor  of  said  defendant  Joel  li. 
Morehonse,  and  afterwards  reversed  at  general  term, 
[n  1883  after  the  order  for  anew  trial  was  granted,  and 
l>efore  the  case  again  came  on  for  trial,  the  defendant 
was  i)rostrated  by  a  stroke  of  paralysis  which  entirely 
destroyed  his  mind,  and  a  committee  of  his  person 
Und  estate  was  appointed,  by  whom  this  action  was 
continued  without  prejudice  to  any  and  all  proceed- 
ings had  in  the  action  prior  to  December  24,  1883. 
Subsequently  the  action  was  tried  at  special  terra  in 
Saratoga  county,  and  judgment  rendered  in  favor  of  the 
plaintff,  from  which  judgment  this  appeal  was  taken. 
The  facts  as  stated  in  the  complaint  are  substanti- 
iilly  as  follows  :  John  Morehouse  by  his  last  will  and 
testament,  which  was  on  January  15,  1860,  duly 
admitted  to  probate,  by  the  surrogate  of  Saratoga 
c»ounty,  devised  unto  his  sons  Joel  B.  and  Talcott  B. 
Morehouse,  his  "  homestead  farm,"  to  be  held  by 
them  share  and  share  alike  ;  which  farm  the  said  Joel 
B.  and  Talcott  B.Morehouse,  afterwards  partitioned 
between  themselves,  and  the  said  Joel  B.,  thereby 
became  seized  and  possessed  in  his  own  right  of  the 
south  half  thereof.  At  the  time  of  the  death  of  the 
said  John  Morehouse,  said  farm  was  incumbered  by  a 
mortgage,  executed  by  him  to  Daniel  B.  Campbell, 
dated  September  13,  1858,  to  secure  the  payment  ot 
^550.68  and  interest,  which  mortgage  was  on  April  8, 
1861,  duly  assigned  by  said  Campbell  unto  plaintiff. 
A  short  time  before  taking  such  assignment  it  having 
been  discovered  that  there  not  having  been  sufBcienti 
personal  property  of  the  testator  John  Morehouse  to 
pay  his  debts,  and  that  the  said  farm  would  be 
required  by  a  sale  thereof  to  pay  said  debts,  the  said 
Joel  B.  and  Talcott  B.  Morehouse,  preferring  to  take 
title  thereto  by  a  foreclosure  of  said  mortgage,  they 
and  the  executors  of  John  B.  Morehouse  requested 
the  plaintiff  to  purchase   said  mortgage  from  said 
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Campbell,  and  take  an  assignment  of  the  same  and  = 
foreclose  it,  and  such  assignment  was  taken  in  pursu- 
ance of    such  request,    and    plaintiff   paid  therefor 
with  his  own  money  the  sum  of  $651,  that  being  the. 
amount  then  due  thereon.     Thereafter,  in  accordance 
with  said  request,  the  plaintiff  commenced  proceed- 
ings to  foreclose  the  said  mortgage  by  advertising,  •. 
and  in  pursuance  of  the  notice  contained  in  such 
advertisement,  the  said  premises  covered  by  the  afore- 
said mortgage  were  struck  off  to  the  said  Joel  B.  and 
Talcott  B,  Morehouse  for  the  sum  of  $2,200,  which 
sum  it  was  understood  and  agreed  was  suflBcient  to 
cover  the  amount  due  to  the  plaintiff  on  the  aforesaid 
mortgage,  the  costs  of  the  foreclosure  proceedings,  : 
and  also  the  balance  of  the  debts  and  liabilities  due 
from  the  estate  of  the  said  John  Morehouse,  deceased. 
The  amount  due  on  the  mortgage  for  principal,  inter-, 
est  and  costs,  at  the  time  of  the  sale  was  $734.41 ;  and 
it  was  a^eed  between  the  plaintiff  and  the  said  Joel 
B.  and  Talcott  B.  Morehouse,  and  the  executors  of . 
their  father's  will,  that  the  plaintiff  should  receive 
from  them  in  payment  of  their  said  bid,  the  amounts 
due  him  in  cash,  and  receipts  for  the  jiayment  of 
debts  against  the  estate,  for  the  balance  of  the  bid,  : 
and  in  pursuance  of  such  arrangement,  the  defend- 
ant Talcott  B.  Morehouse  paid  the  plaintiff  $215  in  # " 
cash,  and  as  to  the  balance  produced  receipts  for 
the  payment  of  the  debts  of  said  estate,   but  the. 
defendant  Joel  B.  Morel.ouse,  did  not  pay  his  half  of 
the  bid,  or  any  part  thereof.     The  aflSdavit  of  publica- 
tion and  other  requisite  affidavits,  relating  to  the  fore- 
closure and  sale  were  made  by  and  remained  in  the 
possession  of  the  plaintiff  for  some  time  after  the  sale, 
but  were  subsequently  delivered  at  the  request  or  by. 
the  consent  of  the  said  Joel  B.  and  Talcott  B.  More- 
house to  one  Calvin  W.  Dake,  to  be  retained  by  him 
until  the  said  Joel  B.  Morehouse  paid  his  proportion . 
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of  the  said  bid ;  and  the  said  affidavits,  etc.,  were 
thereafter,  without  the  knowledge  or  consent  of  the 
plaintiff  recorded  in  the  office  of  the  clerk  of  Saratoga 
county. 

The  plaintiff  demanded  judgment  ''that  it  be 
decreed  that  the  aforesaid  recording  of  the  aforesaid 
affidavits  of  foreclosure  and  sale  be  canceled  or 
removed  from  the  aforesaid  record,  so  far  as  the  said 
record  and  sale  affect  that  part  of  said  premises  set  off 
to  the  said  Joel  B.  or  claimed  by  him,  unless  the  said 
Joel  B.  Morehouse  shall,  within  a  certain  time  named 
in  the  decretal  judgment  of  this  court,  pay  to  the  said 
plaintiff  the  amount  remaining  due  to  him  from  the 
said  Joel  B.  Morehouse  on  account  of  his  proportion 
of  said  bid  on  the  aforesaid  sale,  together  with  interest 
thereon  from  the  time  of  said  sale  and  the  costs  of  this 
action  ;  and  that  it  be  further  adjudged  and  decreed 
that  if  the  said  Joel  B.  Morehouse  shall  fail  to  pay  the 
aforesaid  sum  of  money  within  the  time  therein  named, 
.that  the  said  plaintiff  be  at  liberty  to  foreclose  the 
aforesaid  mortgage  for  the  principal  and  interest  due 
thereon,  less  the  said  $215  paid  by  the  said  Talcott  B. 
Morehouse  ;  and  that  upon  a  sale  under  such  foreclos- 
ure the  said  sale  be  limited  and  confined  to  that  part 
of  the  said  premises  set  off  to  Joel  B.  Morehouse,  in 
the  partition  between  the  said  Joel  B.  and  Talcott  B. 
Morehouse,  or  to  that  part  of  the  homestead  premises 
covered  by  said  mortgage  that  the  said  Joel  now 
claims  to  own.  And  that  such  other  order,  judgment 
or  decree  may  be  granted  as  will  be  just  and  agreeable 
to  equity,  together  with  the  costs." 

The  defendant  Joel  B.  Morehouse,  who  alonf 
answered,  among  other  things :  (1.)  admitted  the  pur- 
chase of  the  Campbell  mortgage  by  the  plaintiff,  and 
the  foreclosure  of  it  and  sale  of  the  premises  thereun- 
der, and  the  purchase  of  them  by  the  defendants  nt 
said  sale,  and  denied  nil  other  allegations  of  the  com- 
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plaint;  (2.)  set  np  that  the  cause  of  action  accrned 
more  than  six  years  before  the  action  was  commenced, 
and  that  the  same  was  barred  by  the  statute  of  limita- 
tions ;  and  (3)  alleged  payment  of  the  amount  due  to 
the  plaintiff  on  said  bid. 

On  the  second  trial  at  special  term  the  plaintiff  put 
in  evidence  against  the  defendant's  objection,  all  tlie 
testimony  given  by  both  parties  on  the  fom^r  trial, 
including  that  given  by  the  plaintiff  and  that  given  by 
the  defendant,  in  his  own  behalf.  He  also  put  in  evi- 
dence the  judgment-roll  and  a  portion  of  the  evidence 
of  Joel  B.  Morehouse  and  of  Calvin  W.  Bake  (who 
died  prior  to  this  trial)  in  three  other  actions  brought 
by  Freeman  Tourtellot,  Simeon  Scouton  and  Bavid 
Bennet,  respectively,  against  the  plaintiff  herein,  and 
the  defendants  Joel  B.  Morehouse  and  Talcott  B. 
Morehouse,  which  three  actions  were  tried  together. 

Said  actions  were  brought  for  the  purpose  of  charg- 
ing debts  due  the  plaintiffs  therein  from  John  More- 
house, deceased,  upon  the  real  propertydevisedbyhim 
to  the  defendants  Joel  B.  and  Talcott  Morehouse,  and 
to  secure  the  payment  of  said  debts  from  the  proceeds 
of  a  sale  thereof. 

The  complaint,  among  other  things,  set  out  the; 
devise  of  the  property  in  suit  to  the  defendants  Joel 
B.  and  Talcott  B.  Morehouse  ;  that  they  had  accept^d 
the  same,  and  had  entered  into  possession  thereof; 
the  purchase  and  foreclosure  of  the  mortgage  by 
Nelson  D.  Morehouse,  and  the  purchase  of  the  prop- 
erty covered  thereby  at  the  sale  by  Joel  B.  and 
Talcott  B.  Morehouse,  and  alleged  that  such  transfer 
of  the  mortgage,  and  sale  thereunder,  were  made 
for  the  purpose,  and  with  the  intent  to  cheat  and 
defrand  the  plaintiff  in  said  action,  out  of  the  sum 
due  him,  and  that  by  false  and  fraudulent  statements 
the  defendants  in  suid  action,  deterred  and  prevented 
others  intending  and  desiring  to  bid  at  said  sale,  from 
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SO  doing,  and  that  the  said  premises  were  sold  at 
much  less  thau  their  value.  The  answer  of  the 
defendants  denied  the  allegations  of  the  complaint 
setting  out  fraud,  and  tliat  the  defendants,  Joel  B. 
and  Talcott  B.  Morehouse  accepted  the  devise ;  and 
averred,  that  after  the  executors  of  John  Morehouse, 
deceased,  had  become  satisfied  that  his  debts  *' could 
not  be  made  from  the  personal  estate,  and  that  a  sale 
of  the  real  estate  by  the  order  of  the  surrogate  or  in 
some  other  way,  would  become  necessary  for  the  pay- 
ment of  debts,  it  was  agreed  between  the  said  execu- 
tors and  the  6aid  Nelson  D.  Morehouse,  that  the  said 
Nelson  D.  Morehouse  should  purchase  from  Daniel  D. 
Campbell  the  aforesaid  mortgage  and  foreclose  it, 
with  a  view  of  having  the  premises  sold  for  the  pur- 
pose of  realizing  money  to  apply  upon  the  said  debts, 
tlie  said  Daniel  D.  Campbell  having  made  demands 
upon  the  executors  for  the  payment  of  the  amount 
due  upon  the  said  mortgage,  threatening  to  foreclose 
the  same  if  payment  was  not  made,  and  the  said 
executors  being  of  the  opinion  that  the  said  mortgage 
could  be  foreclosed  at  less  expense  in  the  hands  of  the 
said  Nelson  D.  Morehouse  than  if  foreclosed  by  the 
said  Campbell,  and  thereby  obtain  money  without  the 
expense  of  proceedings  before  the  surrogate,  and  that 
the  said  mortgage  was  purchased  by  said  Nelson  D. 
Morehouse  under  the  said  agreement  and  foreclosed 
by  him,  and  the  premises  were  purchased  by  the  said 
Joel  B.  Morehouse  and  Talcott  B,  Morehouse  on  or 
about  the  twenty-eighth  day  of  October,  18(51,  at  the 
sum  of  $2200,  being  the  full  value  of  the  said  premises, 
subject  to  the  incumbrances  thereon,  which  incum- 
brances amounted  to  about  $800 ;  that  the  said  sale 
was  in  all  respects  fairly  conducted,  no  representations 
were  made  by  the  said  defendants  or  to  their  knowl- 
edge,  intended  or  calculated  to  prevent  competition  at 
said  sale  ;  that  the  said  defendants  Joel  B.  Morehouse 
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and  Talcott  B.  Morehouse  have  fully  paid  over  to  the 
said  iJelsoa  D.  Morehouse  the  whole  of  said  $2200, 
except  their  pro  rata  share  of  the  amount  due  them 
from  the  estate  of  the  said  John  Morehouse." 

The  testimony  of  Joel  B.  Morehouse  in  those  ac- 
tions which  was  received  in  evidence  in  this,  related 
to  the  agreement  under  which  the  assignment  of  the 
mortgage  and  sale  thereunder  were  made,  and  the 
testimony  of  Calvin  Bake,  which  was  read  in  evidence, 
was  as  follows : 

*' I  believe  I  have  the  affidavits  on  the  last  fore- 
closure ;  Nelson  Morehouse  left  them  with  me  to 
retain  until  Bradley  had  complied  with  the  condition 
of  the  bid  ;  he  bid  it  oflf  as  I  understood.     I  have  never 

had  any  instructions  to  deliver  them.    (sic)  any 

demand  made  on  me  for  them." 

All  this  evidence  was  objected  to  by  the  defendant 
and  exceptions  duly  taken. 

The  testimony  of  the  plaintiflE  and  of  JoelB.  More- 
house, given  on  the  former  trial,  was  also  received  in 
evidence,  subject  to  defendant's  exception  to  its 
admissibility. 

A.  Pond  {Pond  cfe  French^  attorneys),  for  defend- 
ant-appellant. 

The  debt  created  by  that  joint  bid  by  the  defend- 
ants constituted  a  joint  debt  of  the  two  defendants, 
Joel  B.  and  Talcott  B.  Morehouse,  for  whom  the  bid 
was  made,  and  a  payment  by  either  of  the  joint 
debtors  would  extinguish  it.  The  plaintiff  testified 
that  he  had  never  released  Talcott  from  his  liabil- 
ity to  him  on  this  bid.  Hence,  any  payment  by 
Talcott  on  this  joint  indebtedness  of  his  and  Joel  B., 
extinguished  the  debt,  to  the  full  extent  of  the  pay- 
ment, and  operates  to  the  joint  benefit  of  both  debt- 
ors, and  when  once  made  could  not  be  recalled.  Le 
Page  V.  McCrea,  1  Wend.  164 ;  Hobby  v.  Hobby,  5  CusJt. 
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{Mass.)  516  ;  Marvin  t?.  Vedder,  5  Cow.  671.  ...  A 
payment  on  a  debt  against  two  joint  debtors  by  one, 
operates  when  made,  to  extinguish  the  debt,  to  the 
extent  of  such  i)ayment,  and  it  cannot  be  repudiated 
or  taken  back  by  the  creditor,  and  only  partly  applied, 
because  he  says  now  it  will  pay  more  than  the  propor- 
tion of  the  debt,  owing  by  the  joint  debtor  making 
shell  payment.  Le  Page  v.  McCrea,  1  Wend.  164; 
Hobby  V.  Hobby,  5  Cash.  516.  Nor  could  the  lien  of 
the  mortgage  debt  so  paid  by  said  note  of  $449,  so 
taken  as  cash,  and  thereby  discharged  to  that  amount, 
be  again  revived,  even  by  an  express  agreement 
between  Talcott  B.  and  the  plaintiff  to  that  effect,  if 
one  had  been  made,  which  is  not  pretended.  Marvin 
V.  Vedder,  6  Cow.  671.  .  .  .  The  rule  is,  that  the 
evidence  given  by  a  witness  since  dead,  in  another 
rase  between  other  parties,  is  admissible,  if  the  issue 
in  the  two  cases  are  the  same^  but  not  otherwise.  1 
Grcenl.  Eo.  %  164 ;  Jackson  v.  Crissey,  3  \Vend.  261 ; 
Osborn  v.  Bell,  5  DeniOy  370,  878.  Greenleaf  says : 
'*  Where,  therefore,  the  point  in  issue  in  both  actions 
was  not  the  same,  the  issue  in  the  former  action  hav- 
ing been  upon  a  common  or  free  fishery,  and  in  the 
latter,  it  being  upon  a  several  fishery,  evidence  of  what 
a  witness  since  deceased  swore  upon  a  former  trial, 
was  held  inadmissible."  1  Oreenl.  Ec.  §  164 ;  Malvin 
V.  Whiting,  7  Pick.  79,  81.  .  .  .  The  right  of 
action  for  the  debt  created  by  the  bid  by  the  defend- 
ants at  the  foreclosure  sale,  and  to  secure  the  payment 
of  which  the  plaintiff  claims  an  equitable  lien  on  the 
real  estate  so  sold  by  him  and  purchased  by  them, 
was  itself  barred  in  six  years  from  said  sale  by  the 
stattite  of  limitations.  .  .  .  And  after  the  debt  has 
become  extinguished,  either  by  the  operation  of  the 
statute  of  limitations,  or  by  bankruptcy  or  otherwise, 
in  such  case,  nothing  would  then  remain  to  support  n 
lien.    The  debt  is  the  principal,  and  the  lien  the  inci- 
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dent,  and  when  the  former  dies,  the  latter  ceases  to 
exist  also.  This  is  extremely  well  settled  law.  Code 
of  Procedure,  ^'91,  subd.  1 ;  Borst  v.  Corey,  15  N.  Y. 
605,  511 ;  Rundle  v.  Allison,  34  Id.  180,  162  ;  Loder  v. 
Hatfield,  71  Id.  92, 103,  104;  Am.  Bible  Soo.  v.  Hebard, 
61  Barb.  553;  S.  C,  affd,  41  N.  T.  619  ;  Matter  of 
Neilley,  95  Id.  382,  390 ;  Ocean  Nat.  Bank  v.  Olcott,  46 
Id.  12,  22;  Linthicum  v.  Tapscott,  28  Ark.  287  ;  Yates 
V.  Wooden,  6  Bush  {Ky.)  438.  .  .  .  Where  the 
remedies  at  law  and  in  equity  are  concurrent,  the 
same  statute  of  limitations  which  bars  the  legal 
remedy  bars  the  equitable  remedy  also.  See  all  the 
cases  above  cited,  and  particularly  Borst  v.  Corey,  15 
N.  Y.  505,  510;  McCrea  v.  Pnrmort,  16  Wend.  460, 
476 ;  Rundle  v.  Allison,  34  N.  Y.  180,  182 ;  Coleman 
V.  Second  Ave.  R.  R.  Co.,  33  Id.  201  ;  Foot  tJ.  Parring- 
ton,  41  Id.  164,  171 ;  Morris  v.  Budlong,  78  Id.  544, 
559  ;  Am.  Bib.  Soc.  z.  Hebard,  51  Barb.  552,  570  ;  Mat- 
ter  of  Neilley,  95  N.  Y.  382,  390.  And  see  Thomas  v. 
Dickenson  (12  N.  Y.  364,  370),  as  to  right  of  vendor  to 
maintain  action  at  law  for  purchase  price  of  land  sold. 
Pierson  v.  McCready,  22  N.  Y.  Weekly  Dlcf.  258. 
,  .  •  The  answer  admits  both  the  sale  and  bid,  and 
hence  the  pleadings  show  a  valid  sale  and  a  legal  bid, 
as  already  shown.  Now,  said  sale  on  foreclosure 
being  valid  and  regular,  it  extinguished  the  mortgage, 
and. the  plaintiffs  only  remedy,  while  the  sale  stands, 
is  to  collect  the  bid.  Stackpole  v.  Robbins,  47  Barb. 
212,  217 ;  Knower  v.  Reynolds,  99  N.  Y.  245,  249. 
.   .   •    And  see  Coulter  v.  Bower,  64  How.  Pr.  132,  134. 

Nathaniel  C.  Moak  {John  C.  ITarlburty  attorney), 
for  plaintiff-respondent. 

The  deposition  of  plaintiff  taken  before  trial  on 
application  of  Joel  B.,  was  competent  on  this  trial  in 
behalf  of  plaintiff.  Rice  v.  Motley,  24  Hun,  143. 
The  testimony  of  Calvin  W.  Dake  given  before  Judge 
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Pebius,  as  referee  in  the  suit  by  Trnman  Tourtellot 
against  Joel  B.  Morehouse,  Talcott  B.  Morehouse  and 
Nelson  D.  Morehouse,  was  competent.    1.  Dake  was 
-  called,  sworn   and  gave   testimony  in   that   suit  in 
behalf  of  the  defendants.    2.  The  defendants  in  that 
suit  answered ;  the  answer  was  sworn  to  by  Joel  B. 
a-  They  asserted  the  legality  of  the  sale,  and  that 
phiintifl  held  himself  liable  to  the  estate,  less  mort- 
gage,  debts,  costs,  etc.    4.     The  testimony  of  a  witness 
thus  caUed  by  Joel  B.,  even   though  also  called  by 
others,  and  sworn  upon  material  issues,  was  compe- 
tent testimony  in  favor  of    another  i>arty  who  had 
answered,  and  took  part  in  the  trial.    The  competency 
of  the  testimony  does  not  depend  upon  examination  of 
the  witness  by  the  party  against  whom  the  testimony  is 
offered,  but  upon  the  righl^to  examine.  Bradley  v.  Mi- 
rick,  91  iT.  T.  293 ;  Lawson  v.  Jones,  1  JV.  T.  Civ.  Pro. 
247  ;  Cozenon  n.  Vaughn,  1  Maule  i&  Selw.  4.    6.  The 
point  in  issue  in  the  Tourtellot  suit  was,  whether  Joel 
B.  had,  under  the  mortgage  foreclosure  by  Nelson  D., 
obtained  a  good  title  to  the  land  in  question.    The 
question  whether  title  was  held  in  escrow  by  Dake,  or 
was  held  by  him,   was    material.    Osborh  v.  Bell,  5 
Denio,  3T7 ;  Clark  v.  Vorce,  15  Wend.  193 ;  Jones  v. 
Jones,  45  Md.  163 ;  Jackson  v.  Bailey,  2  Johns.  19,  20. 
It  is  not  necessary  the  parties  should  be  the  same  if  the 
parties  tb  the  suit  were  parties  in  the  former  suit.  Phil- 
adelphia, etc.  R.  R.  Co.  tj.  Howard,  13  How.  V.  8.  334, 
335.     On  the  trial  of  an  action  brought  by  an  adminis- 
trator to  recover  damages  for  the  death  of  his  intestate, 
caused  by  the  wrongful  act  of  the  defendant,  evidence 
is  admissible  to  prove  what  was  the  testimony  of  wit- 
nesses since  deceased,  on  the  trial  of  an  action  brought 
by  said  intestate,  and  abated  by  his  death,  for  damages 
for  injuries  caused  by  said  wrongful  act.    Indianapo- 
lis, etc.  V.  Stout,  63  Ind.  143.    The  testimony  of  the 
plaintiff  on  the  former  trial  was  competent.    1.  The 
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Code  (§  830)  entitles  it  to  be  read.  That  section  of  the 
Code,  as  originally  passed  in  1877  (3  Laws  1877,  p.  266), 
simply  excluded  the  husband  or  wife  of  a  party,  when 
the  party  was  excluded.  That  section  was  refiealed 
in  1878,  p.  174.  The  present  section  was  enacted  and 
numbered  830,  in  1879  {Laws  1879,  p.  618).  The 
design  of  section  830  was,  when  a  party  had  been  prop- 
erly examined,  and  was  incompetent  generally,  at  the 
second  trial,  his  testimony,  taken  at  a  time  when  it 
was  properly  taken,  and  the  adverse  party  had  an 
opportunity  to,  or  ought  to  have  answered  it,  the  tes- 
timony so  taken,  should  be  competent.  ''A  thing 
within  the  meaning  and  intent  of  a  statute,  is  within 
it,  though  not  within  the  language  thereof,  and  even 
though  it  seem  contrary  to  the  letter  of  the  statute." 
Jackson  v.  Collins,  3  Cow.  89,  96  ;  James  v.  Patten,  C 
If,  y.  9,  13.  **The  intent  and  meaning  of  the  statute 
must  be  found  partly  from  the  words  of  the  statute, 
and  partly  from  the  mischief  which  the  statute  was 
intended  to  remedy.  That  intent  sometimes  becomes 
so  controlling  that  it  is  found  necessary  to  expound  it 
against  the  letter,  in  order  to  preserve  the  intent  of 
the  statute  ;  for  a  thing  which  is  within  the  letter  is 
not  within  the  statute,  unless  it  be  within  the  intention 
of  the  makers."  White  v.  Wager,  32  Barh.  2r)3 ;  Rice 
V.  Mead,  22  How.  Pr.  449.  2.  And  it  is  even  immate- 
rial whether  the  party  whose  evidence  is  offered  was, 
or  was  not  cross-examined  if  he  might  have  been. 
Bradley  v.  Mirick,  91  If.  Y.  295 ;  Lawson  v.  Jones,  1 
If.  Y.  Cio.  Pro.  247.  3.  "the  testimony  was  admissible 
at  common  law  without  any  statute.  If  testimony 
be  competent  when  given,  and  the  witness  be  snbse 
quently  made  incompetent,  the  testimony  given  when 
he  was  competent  may  be  read.  The  deposition  of  an 
interested  witness,  taken  in  an  equity  proceeding,  when 
both  parties  are  alive,  is  admissible  in  evidence  after 
the  death  of  one  of  said  parties,  in  an  action  of  eject* 
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ment  touching  the  same  subject-matter  between  the 
survivor  of  the  representative  of  the  party  deceased. 
Galbraith  v.  Zimmerman,  100  Feim.  St.  374.  .  .  . 
Where  one  sues  by  a  guardian  or  committee,  such 
guardian  or  committee  is  not  a  party  to  the  suit.  It 
is  the  suit  of  the  party  by  his  protector.  Bryant  v. 
Livermore,  20  Mian.  314,  342 :  George  v.  High,  83  JT. 

O.  JLXt5.      •      •      « 

Landon,  J.— The  finding  that  Joel  B.  Morehouse 
has  never  paid  anything  upon  or  by  reason  of  the  bid 
upon  the  foreclosure  sale,  is  in  accord  with  the  evi- 
dence of  Joel  himself.  The  elaborate  argument  of  the 
appellant  in  opposition  to  this  finding  rests  upon  the 
fiction  of  a  constructive  payment  for  Joel  by  means 
of  the  i>ayment  of  Talcott,  when  it  is  quite  clear  that 
it  wns  the  purpose  of  all  the  parties  that  Talcott's 
payment  should  be  for  himself  and  for  the  release  of 
his  half  of  the  farm,  and  not  at  all  for  the  benefit  of 
Joel  or  for  the  release  of  his  half.  If  by  means  of  any 
mistake  in  figures,  Talcott  should  be  credited  with 
more  than  his  half,  which  is  not  clear,  he  did  not  pay 
it  for  Joel's  benefit,  did  not  intend  to  do  so,  and  it 
would  be  an  entire  perversion  of  the  understanding  of 
the  parties  to  give  it  that  effect  now.  Each  was  the 
devisee  of  an  undivided  half  of  the  farm  covered  by 
the  mortgage.  They  jmrtitioned  the  farm  between 
themselves ;  procured  plaintiff  to  foreclose  the  mort- 
gage, each  one  agreeing  to  pay  plaintiff,  upon  the  bid, 
one  half  the  amount  due  upon  the  mortgage  with 
costs.  The  plaintiff  could  have  held  them  as  joint 
debtors,  but  at  their  request  treated  each  as  his  sepa- 
rate debtor  for  the  one  half,  and  acted  to  his  own  prej- 
udice upon  that  request,  and  has  the  right  to  treat 
them  as  estopped  to  insist  that  they  are  joint  debtors. 

Upon  the  trial,  the  testimony  of  Calvin  Dake,  then 
deceased,  which  he  had  given  in  an  action  in  which 
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one  Turtellot  was  plaintiff  and  Nelson,  Talcotf,  and 
Joel  B.  Morehouse  were  defendants,  was  read  in  evi- 
dence against  tlie  objection  of  Joel  B.  The  parties  to 
this  action  were  parties  to  that  action.  The  issues 
framed  by  the  pleadings  are  not  precisely  the  same, 
buli  under  the,  issues  in  each  action  the  point  in  issue 
touched  by  Dake's  testimony  was  the  same,  and  in  the 
former  action  mast  have  been  fatal  to  the  main 
defense  alleged,  whereas  in  this  action  its  force  would 
have  been  entirely  neutralized  if  the  payment  alleged 
by  the  defendant  Joel  had  been  established. 

Where  the  parties  are  the  same  or  in  privity,  and 
the  issues,  or  the  point  in  issue  the  same,  such  evi- 
dence is  admissible  (Jackson  ex  dem.  Barton  v. 
Crissey,  3  Wend.  251 ;  Osborn  v.  Bell,  5  Denio,  870 ; 
Lawson  v.  Jones,  1  JV.  Y.  Civ.  Pro.  247;  Clark  v. 
Vorce,  15  Wend.  193  ;  Bradley  v.  Mirick,  91  J!/".  Y.  293). 
When  the  parties  are  the  same,  and  the  point  in 
issue  the  same,  we  can  clearly  see,  that  the  party 
against  whom  the  testimony  is  offered  had  the  same 
opportunity  and  the  same  interest  as  now  to  resort  to 
every  test  to  probe  the  witness  and  his  testimony,  and 
we  see  no  reason,  although  the  parties  are  not  quite 
the  same,  if  the  subject  matter  to  be  now  established 
is  the  same  against  the  party  against  whom  the  testi- 
mony is  offered  as  upon  a  former  trial,  and  was  of  as 
much  importance  to  that  issue  as  it  is  to  this,  why  the 
death  of  the  witness  should  exclude  his  testimony. 
The  party  against  whom  it  is  now  offered  has  once  had 
his  day  in  court  in  the  very  matter  of  developing  that 
testimony,  and  that  too  under  a  pressure  of  interest 
as  great  as  now  exists,  so  that  nothing  can  be  pre* 
sumed  to  have  been  omitted  from  want  of  opportunity, 
care  or  interest. 

In  Philadelphia,  &c.  R  R.  Co.  v.  Howard,  13  How. 
U.  S.  334-5,  the  action  was  between  Howard  and  the 
Philadelphia,  W.  &  B.  R.  R.  Co.  as  for  covenant  bro- 
V'»T..  xr.— 3 
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ken.  There  had  been  a  former  action  between  lltnv- 
tlrd.  and  another,  and  the  Wilmington  &  S.  R,  R.  Co., 
as  for  assumpsit.  The  Wilmington  &  S.  R.  R.  Co., 
and  the  Baltimore  &  P.  D.  Co.,  were  subsequently  by 
the  legislature  consolidated  into  the  present  defend- 
ant, the  Philadelphia,  &c.  R.  R.  Go.  The  deposition 
of  a  witness  taken  upon  the  same  svbject  matter  in 
issue  in  this  case  as  in  the  former, — viz.,  whether  a  cer- 
tain paper,  made  by  one  of  the  constituent  companies, 
was  under  its  corporate  seal  or  not, — was  held  to  be 
admissible.  There  the  parties  were  not  the  same ;  on« 
action  was  assumpsit,  the  other  covenant.  See  also  1 
Oreenleaf  Eo.  §164. 

•    Upon  principle  and  authority,  we  think  the  evi- 
dence was  i^roperly  received. 

The  testimony  of  the  plaintiff  given  upon  the  for- 
mer trial  of  this  action  was  properly  received  under 
§  830,  Code  Civ.  Pro. 

That  section  is  remedial,  and  should  be  liberally 
construed.  It  renders  competent :  Isfc,  the  testimony 
of  a  imrty  given  upon  a  former  trial,  in  case  such  i^arty 
has  since  died ;  2d,  the  testimony  given  on  the  former 
t^ial  of  any  person  who  since  then  has  become  incom- 
petent to  be  examined  on  this  trial,  by  virtue  of  sec- 
tion 829.  Section  829  aflPects  the  competency  of  (he 
ititness  to  be  now  examined,  but  section  830  estab- 
lishes  the  competency  of  his  testimony  given  upon  a 
former  trial  of  the  same  case.  A  technical  reading  of 
the  section  which  should  make  the  death  of  a  pai  ty 
the  condition  precedent  to  the  competency  of  the  tes- 
timony of  any  witness  other  than  the  deceased  party, 
may  possibly  be  made,  but  the  spirit  of  the  statute 
should  prevail,  and  that  gives  competency  to  the  tes- 
timony previously  given  in  the  case  between  the  same 
parties,  before  the  incompetency  attached  to  the  wit- 
ness. 

Pennsvlvania  cases  tend  to  show  that  this  sensible 
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rule  exists  at  commoa  law  (Galbraitli  v.  Zimmerman, 
100  Pmn,  SI.  374 ;  Pratt  v.  Patterson,  31  P.  F.  8.  [Pa.] 
114 ;  Evans  v.  Reed,  28  lb.  415 ;  Hay's  Appeal,  10 
NoiT.  {Pa.']  266) ;  and  we  think  it  should  not  be  de- 
feated by  an  adherence  to  the  letter  in  opposition  to 
the  spirit  of  the  statute. 

The  objection  of  the  statute  of  limitations  was  over- 
ruled upon  the  former  appeal.* 

The  complaint  states  that  upon  a  foreclosure  of 
the  mortgage  by  advertisement,  the  mortgaged  prem- 
ises were  struck  off  to  Joel  B.  and  Talcott  Morehouse, 
and  it  characterizes  that  proceeding  as  a  sale,  but  it 
expressly  shows  that  the  sale  was  not  completed  by 
payment  of  the  sum  bid.  So  long  as  the  sale  remains 
incomplete  by  the  Refusal  of  the  defendant  to  pay  his 
part  of  the  bid,  the  plaintiff  cannot  be  dei)rived,  with- 
out his  own  consent,  of  the  benefit  of  his  mortgage, 
lie  cannot  be  compelled  against  his  consent  to  waive 
a  good  security  and  take  a  cause  of  action  as  for  a 
simple  debt  against  such  a  debtor.  Ko  statute  of  lim- 
itations has  run  against  his  mortgage.  The  conten- 
tion of  the  defendant  that  the  mortgage  could  not  be 
satisfied  in  effect  as  to  Talcott's  share  of  the  farm  and 
be  on  foot  upon  Joel's,  rests  upon  no  solid  founda- 
tion. 

It  was  Talcott's  duty  to  protect  by  payment  his 
own  share,  under  the  understanding  between  Joel, 
Talcott  and  the  plaintiff. 

The  judgment  is  right,  and  should  be  affirmed,  with 
costs. 

Peckham,  J.,  concurred. 

BocKES,  P.  J.,  not  sitting. 

•  Morehouao  v,  Morehouse,  15  N.  T.  Weekly  Dig.  575. 
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WEITKAMP,  Respondent,  v.  LOEHR,  Impleaded, 

ETC.,  Appellant. 

Superior  Court  of  the  City  of  New  York,  Special 
Term,  August,  1885 ;  also  Geneual  Term, 

February,  1886. 

§§  635,  636. 

Attaelijnent, — WItat  amounts  to  non-reiUtnee^ — DUtinetion  between  nn- 

dence  and  domicile. 

The  menning  of  residence,  inliabitancy  anci  domicile  stated,  and  the 
distinction  between  them, — {nirticuUirly  as  the  terms  arc  used  with 
reference  to  attachments  under  the  Code  of  Civil  Procedure, — 
pointed  out.     [»-»,  •-»']* 

Actual  cessation  to  dwell  within  the  State  for  an  uncertain  period, 
without  definite  intention  as  to  any  fixed  time  of  returning,  even 
tbpagh  a  general  intention  to  return  at  some  time  in  the  future  may 
may  exist,  constitutes  non-residence,  and  warrants  the  issue  of  an 
attachment  under  sections  635  and  G30  of  the  Code  of  Civil  Pro- 
cedure.    ["] 

Do  Meli  fl.  De  Meli  (3  N.  7.  Cit.  Pro.  80G);  [•,'«]  Dcpuy  tJ.  Wurlz 
(53  JV.  T.  556),  l^*,"]  distinguished. 

'Where,  on  a  motion  to  vacate  an  attachment  granted  in  April,  1885, 
on  the  ground  that  the  defendant  was  a  non-resident  of  this  State, 
it  appeared  that  in  June,  1884,  the  defendant  removed  from 
the  city  of  Brooklyn,  in  this  State,  where  he  had  previously 
resided  with  his  family,  to  Milwaukee,  Wisconsin,  with  the  inten- 
tion of  remaining  there  for  an  indefinite  period,  and  then  reluroing 
to  Brooklyn  ;  that  ho  stored  his  furniture  in  the  city  of  Brooklyn, 
but  did  not  have  any  place  of  abode  or  house  in  which  he  could  at 
the  time  the  attachment  was  issued  call  his  homo  or  residence  ; 
that  he  occasionally  returned  to  New  York  on  business,  and  while 
here  stayed  temporarily  in  boarding-houses  in  Brooklyn,  but  thxt 
during  the  greater  part  of  the  time  between  his  removal  and  the 


*  Tlio  moaning  of  and  distinction  between  the  terms,  residence 
and  domicile  are  considered  in  a  Kote  on  Security  of  Costs,  4  N.  Y. 
Civ.  Pro.  83,  at  p.  87. 
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issaing  of  tho  attachment  he  was  absent  in  Milwaukee,  or  traveling 
in  reUtioa  to  his  business, — Held^  that  the  defendant  was  a  non- 
resident of  the  State  within  the  meaning  of  the  provisions  of  tlio 
Code,  providing  for  the  issuing  of  an  attachment  on  that  ground  ; 
[*,  **]  that  the  attachment  was  properly  granted,  and  should  not 
be  vacated.     [',  »•] 

It  is  well  settled  that  a  person  may  have  a  domicile  in  this  State  and 
at  the  same  time  bo  a  resident  of  another  State.     [^] 

Jn  re  Thompson  (1  Wend.  43)  ;  [»1  Mayor  ©.  Gennett  (4  iTe/n,  480)  ;  [•] 
Wallace  u.  Castle  (68  N.  T.  874)  ;  [*J  In  rs  Collins  (64  How. 
Pr.  65),  [»]  followed. 

(Decided  at  Special  Term^  Axigtut  20,  1885,  at  General  Termy  March  1, 
1886.) 

Motion  by  defendant,  Francis  Loehr,  that  an 
attachment  issued  against  his  property  on  the  ground 
that  he  is  a  non-resident  of  the  State  be  vacated. 

The  facts  appear  in  the  opinions  here  reported. 
John  Z>.  A/irenSj  for  defendant  and  motion. 

Frank  J.  Dupignac^  for  plaintiff,  opposed. 

Inguaiiam,  J. — From  the  facts  as  they  appear  in 
this  application,  it  is  clear  that  the  defendant  did  not 

lose  his  domicile  in  this  State. 
[*]  It  is  well  settled,  however,  that  a  person  may 

have  a  domicile  within  this  State,  and  at  the  same 

time  be  a  resident  of  another  State. 
[•]  In  the  matter  of  Thompson  (1    Wend..  4'J),  the 

supreme  court  states  the  distinction,  and  held 
that  the  question  is  one  of  actual  residence  at  the  time 
the  warrant  is  issued  ;  and  this  case  has  been  approved 

in  Haggart  v.  Morgan  (5  N.  Y.  432.) 
[•]  In  the  case  of  the  Mayor  v.  Genet  (4  Ilun^  489), 

the  supreme  court  held  that  where  a  person  left 
the  State  with  the  design  of  remaining  beyond  the 
limits  of  the  State,  he  became  a  non-resident,  and 
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liable  to  have  his  property  seized  by  attachment  ;  and 

in  Wallace  t).  Castle,  68  N.  Y.  374,  the  court  of 
n    appeals  held,  that  the  fact  that  a  person  had  a 

place  of  business  in  the  city  of  New  York  was 
not  sufficient  to  constitute  him  a  resident,  so  as  to 

exempt  him  from  attachment, 
n  In  the  matter  of  Collins  (64  U(m.  Pr.  65),  it 

was  held,  that  residence  means  the  act  or  state  of 
being  seated  or  settled  in  a  place.  It  imports  not  only 
personal  presence  in  a  place,  but  an  attachment  to  it 
by  those  acts  or  habits  which  express  the  closest  con- 
nection between  the  person  and  the  place,  as  by  usu- 
ally sitting  or  lying  there. 

It  appears  in  this  case,  from  the  defendant's  own 
statement,  that  about  June  25,  1884,  the  house  at  which 
he  then  resided  with  his  family  was  given  up,  and  his 
family  removed  to  Milwaukee,  with  the  intention  of 
remaining  there  for  an  indefinite  period  (at  any  rate 
until  the  following  October),  and  then  returning  to 
Brooklyn  ;  that  for  a  considerable  portion  of  the  time 
between  said  removal  and  the  issuing  of  the  attach- 
ment the  defendant  was  absent  in  Milwaukee,  or 
traveling  in  relation  to  his  business;  that  while  he 
was  here  he  boarded  at  two  places  in  Brooklyn,  one  of 
such  places  being  an  hotel ;  that  on  March  15,  defendant 
left  New  York  city,  and  was  absent  from  the  StatiB 
until  May  14,  1885.  During  the  time  he  was  absent 
it  does  not  appear  that  the  defendant  had  any  place 
of  abode  or  residence  in  Brooklyn,  or  in  this  State  ;  no 
liouse  that  he  could  at  that  time  call  his  home  or  res- 
idence. 

Nothing  appears  that  would  show  that  defendant 
intended  to  retain  his  residence  in  Brooklyn,   and 

although  the  case  is  a  close  one,  I  think  that 
[•]    under  the  rule  as  stated  in  the  cases  above  cited, 

the  defendant  was  not  a  resident  of  this  State  at 
the  time  the  attachment  was  granted. 
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P]         The  motion  to  vacate    the  attachment  must 
therefore  be  denied,  with  $10  costs,  to  abide  the 
event  of  the  action. 


Prom  the  order  entered  on  this  decision  the  defend- 
ant ajipealed. 

William  P.  CJiambers  (Jolm  D.  AhrenSj  attorney)j 
for  defendant-appellant. 

FrarUc  J.  Dwpignac^  for  plaintiff-respondent. 

O'  Gorman*,  J. — This  is  an  appeal  from  an  order  of 
this  court  at  special  term,  denying  a  motion  made  on 
behalf  of  defendant,  Loehr,  to  vacate  an  attachment 
issued  against  the  property,  on  the  ground  that 'he 
was  a  non-resident  of  the  State  of  New  York. 

The  material  facts,  as  stated  by  the  defendants, 
and  uncon  trover  ted,  are  these : 

Defendant  Loehr,  had  been,  before  June,  1884,  a 
commercial  traveler  for  a  New  York  establishment, 
spending  much  of  his  time  on  the  road  and  outside  ol 
the  State  of  New  York.  He  had  lived  in  Brooklyn 
with  his  wife  and  family,  and,  up  to  that  time,  was  a 
resident  of  the  State  of  New  York.  Finding  his  wife 
and  children  ill,  as  he  was  advised  by  his  physician, 
of  disease  contracted  by  bad  sewerage  of  the  house  in 
which  he  dwelt,  and  finding  change  of  air  necessary 
for  their  recovery,  he  left  the  house  in  which  he  had 
dwelt,  llis  wife's  father  and  mother  resided  in  Mil- 
waukee, and,  his  wife  being  then  pregnant,  he  decided 
to  move  her  and  his  family  to  that  city,  so  that  they 
could  have  the  care  of  their  relatives.  It  was  no  part 
of  his  or  his  wife's  intention  to  reside  permanently  in 
Milwaukee,  but  it  was  his  and  her  intention  to  return 
to  Brooklyn.  They  did  return  to  Brooklyn  on  June 
11,  1885.    Their  absence  from  the  State,  in  the  mean- 
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tima,  is  attributed  to  i\x\i  illness  of  defendant's  wife, 
who  was  delivered  of  a  child  in  October,  1884,  and  the 
subsequent  illness  of  his  and  her  children. 

The  defendant  Loehr,  before  he  left  Brookly^n,  put 
his  furniture  into  a  storage  house  there,  for  safe  keep- 
ing until  his  return.  During  the  absence  of  liis  wife 
and  family  in  Milwaukee,  the  defendant,  on  his 
occasional  returns  to  New  York  from  his  journeys,  had 
no  permanent  dwelling  in  this  State,  but  stayed  tem- 
porarily in  boarding-houses  in  Brooklyn. 

The  attachment  was  issued  in  April,  I880,  during 
the  absence  of  the  defendant  from  New  York. 

There  is  sufficient  evidence,  in  my  opinion,  to  war- 
rant the  conclusion,  that  in  leaving  Brooklyn,  the 
defendant  had  not  the  intention  to  seek  a  domicile 
outside  the  State  of  New  York,  and  that  the  stay  of 
his  wife  and  family  in  Milwaukee  was  not  intended  by 
him  or  her  to  be  permanent,  but  was  transitory,  and 
that,  during  all  their  absence  from  New  Yoik,  Ihey 
always  had  the  intention  of  returning  to  Brooklyn,  at 
some  time  in  the  future  not  fixed. 

The  question  is  not  wholly  free  from  doubt,  and 
that  doubt  has  been,  to  some  extent,  caused  bv  the 
failure  to  distinguish  accurately  between  doinicile  and 
residence.  These  words  are  often  used  indiffer- 
["]  ently.  Generally  speaking,  domicile  and  residence 
mean  the  same  thing  (Kennedy  t?.,Ryal,  67  N,  Y. 
379).  They  have,  however,  at  least  when  used  in  ref- 
erence to  attachments  under  the  Code,  different  and 
distinct  meanings. 

Residence,  combined  with  intention  to  remain, 
constitutes  domicile  (2  KenVs  Com.  577). 

Inhabitance  and  residence  mean  a  fixed  and  perma- 
nent abode,  a  dwelling-house  for  the  time  being,  as 
contradistinguished  from  a  mere  temporary  locality  of 
existence  (Roosevelt  v.  Kellogg,  20  Johns.  208). 

Residence  in  attachment  laws,  generally  implies 
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an  established  abode,  fixed  permanenly  for  a  time, 
for  business  or  otlier  purposes,  although  there  may  be 
an  intent  existing  all  the  while,  to  return  to  the  true 

domicile  (Kone  v.  Cooper,  43  Ar/c.  241). 
[•]  The  meaning  of  the  word  resident,  as  used  in 

section  1763  of  the  Code,  was  discussed  in  De  Meli 
V.  De  Meli,  and  it  was  held  that  a  natural  born  citizen 
of  the  United  States,  who  had  been  for  some  years 
dwelling  in  Dresden,  but  always  stated  his  residence 
to  be  in  New  York,  and  never  had  the  intention  of 
obtaining  a  residence  anywhere  else  than  in  New 
York,  had  never  acquired  a  foreign  residence ;  that 
the  residence  of  a  man  is  changed  only  by  an  aban- 
donment of  the  first  place  of  domicile,  with  the  inten- 
tion not  to  return,  but  to  permanently  settle  in  another 
place  (De  Meli  v.  De  Meli,  5  N.  Y.  Civ.  Pro.  a08.) 
["]  In  Dupuy  v.  Wurtz,  33  iY.  Y.  556,  the  conten- 
tion was  as  to  the  proper  execution  of  a  will  by  a 
citizen  of  the  State  of  New  York,  who  had  dwelt  con- 
tinuously in  Europe  for  many  years.  The  will  was 
executed  in  Nice,  and  according  to  the  laws  of  New 
York.  It  was  held  that  the  testatrix  had  not  aband- 
oned her  original  domiciley  which  continued  to  be  in 

New  York. 
["]  The  question  in  the  case  at  bar,  however,  is 
not  as  to  domicile,  with  reference  to  proper  execu- 
tion of  a  will,  but  as  to  residence  or  non-residence,  as 
the  test  of  the  right  to  attach  property  of  the  defend- 
ant. 
["]  In  my  opinion,  actual  cessation  to  dwell  within 

the  State  for  an  uncertain  period,  without  definite 
intention  as  to  any  fixed  time  of  returning,  even 
although  a  general  intention  to  return  at  some  time 
in  the  future  may  exist,  constitutes  non-  residence, 
and  warrants  an  issue  of  an  attachment  under  sections 
635  and  636  of  the  Code. 
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["J  Tlie  order  appealed  from  should  be  affirmed, 

with  $10  costs. 


Sedgwick,  Ch.  J.,  concurred. 


WILLIAMS,  AS  nECEivEU  of  the  Blair  Iron*  and 
Steel  Company,  Appellant,  v.  MEYER, 

Respondent. 

Supreme    Court,    First    Department,     General 

Term,  October,  1886. 

Limitations  to  aetioru, —  When  eatue  of  action  to  recover  lalanee  of  sub- 
scription  of  stock  in  manufacturing  corporation  harred  by 
Statute  of  Limitation. — When  such  cause  of 
action  accrues. 

§§  382,  415. 

An  action  to  recover  from  a  stockholder  of  a  corporation  a  balance 
due  from  him  on  stock,  for  which  he  has  subscribed,  is  barred  by 
the  lapse  of  six  years  from  the  time  that  the  right  to  sue  tlierefor 
accrued. 

Where  the  capital  stock  of  a  corporation  had  been  paid  up  by  tlic 
transfer  of  patents,  and  9,000  shares  tliereof  transferred  by  the 
holders  to  the  corporation  to  be  used  as  ii'orking  capital  for  the 
company,  subject,  as  provided  in  the  agreement  signed  by  such 
stockholders,  to  the  order  of  the  board  of  trustees  of  said  com- 
pany, excepting  (150,000  of  the  proceeds  thereof  first  to  be  paid  to 
them  by  said  trustee,  and  the  trustees  ordered  a  sale  of  6,000  of 
said  shares  for  the  purpose  of  raising  the  present  working  oftpital 
and  paying  the  said  $50,000,  the  minimum  price  to  be  $50  per 
share,  and  offered  the  same  for  sale  at  said  minimum  price  of  $50 
a  share,  to  be  paid  for  as  follows  :  One-third  thereof  as  soon  ns 
the  whole  6,000  shares  should  be  subscribed  for,  and  the  remainder 
in  such  installments  as  the  board  of  trustees  mny  call  for  the  same 
for  the  purposes  of  the  business,  the  certificates  to  be  delivered 
when  the  whole  shall  be  paid,  and  one  "  M."  subscribed  for  3,000 
shares  of  said  stock,  paid  one-third  of  the  price  thereof,  and  with 
others  signed  an  agreement  reading  as  follows  :  '*  We,  the  under- 


CIVIL    PROCEDURE    REPORTS.  43 

Williams  v.  Meyer. 

Bigned,  hereby  subscribe  to  the  namber  of  shares  of  tho  above 
6,000  shares  set  opposite  our  names  respectively,  to  be  paid  for 
according  to  the  terms  above  set  forth,  but  this  subscription 
not  to  be  biudlDg  uutil  tlie  whole  6,000  shares  shall  have  been 
reliably  subscribed," — Held,  that  it  was  competent  for  the  defend- 
ant to  enter  into  a  contract  by  which  he  could  be  called  on  to  pay 
in  at  the  time  of  making  the  subscription,  but  at  future  periods 
continuing  for  more  than  six  years  from  tho  time  the  original 
contract  was  made,  but  that  the  general  rule  is  well  settled  in  this 
State  that  in  the  absence  of  a  contract  to  make  a  payment  in  future 
installments  which  shall  not  by  the  terms  of  the  contract  become 
due  and  payable  until  said  future  time,  subscriptions  become  pay- 
able at  once  and  no  call  or  demand  therefor  is  necessary,  and  that 
this  is  the  case  with  the  agreement  made  by  *^M."  ;  that  the 
action  to  recover  the  balance  of  '*M's."  subscription  wos  barred 
by  the  lapse  of  six  years  from  the  date  of  making  the  same. 

In  such  case, — Held^  that  evidence  offered  by  the  plaintiff  in  an 
action  to  recover  the  balance  of  such  subscription,  touching  the 
requirements  of  the  business,  was  incompetent  and  immaterial,  and 
its  rejection  was  not  error;  that  it  would  not  be  competent  for  the 
plaintiff  to  vary  the  terms  of  the  contract  by  oral  evidence  show- 
ing the  needs  of  the  corporation,  nor  was  there  in  the  contract 
anything  in  the  nature  of  a  latent  ambiguity  which  would  jus- 
tify a  resort  to  any  testimony  of  this  character. 

{Decided  October^  1880.) 

Appeal  by  plaintiff  from  judgment  in  favor  of  the 
defendant. 

The  facts  as  agreed  upon  by  the  parties  for  the 
pnri)oses  of  this  appeal  are  stated  in  the  ojnnion. 

James  Watson^  for  plaintiff-appellant. 

Upon  the  agreed  statement  of  facts  plaintiff  was 
entitled  to  recover,  if  the  Statute  of  Limitations  was 
not  a  bar.  The  subscription  agreement  was  condi- 
tional and  created  a  condition  precedent, — viz.,  a  call 
or  demand  by  the  trustees  based  upon  the  require- 
ments of  the  business  of  the  company, — to  the  payment 
of  the  subscriptions,  except  33^  per  cent,  thereof, 
the  time  for  the  payment  of  which  was  fixed.  The  Stat- 
ute of  Limitations,  in  a  case  of  contingency,  runs  from 
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the  time  wbea  the  contingency  happens.  This  was 
held  in  Savage  v.  Alden,  2  Slark^  {Eng.  N.  P.) 232  ;  and 
Fenton  v.  Emblees,  1  TT.  Bl.  {Eng.  K.  B.)  353 ;  and  the 
doctrine  is  unchanged.  See  Wood^s  Limitations  of 
Actions^  subject  '*  Conditions  Precedent."  The  money 
agreed  to  be  paid  conld  not  be  said  to  have  become  due 
upon  the  whole  number  of  shares  being dubscrlbed  for ; 
the  terms  of  the  agreement  contradict  such  a  construc- 
tion, because  they  fix  that  as  the  time  for  the  payment 
of  only  a  portion  of  the  amount.  .  .  .  The  question 
presented  for  the  determination  of  this  court  has  been 
decided  in  the  supreme  court  of  Pennsylvania,  in 
Sinkler  v.  Turnpike  Co.,  3  Penn.  <6  WaitSy  149  ;  and 
in  Pittsburg  &  C.  R.  R.  Co.  v.  Byers,  32  Penn.  St.  22 ; 
in  Maryland,  in  Glenn  v.  Williams,  60  Md.  93  ;  S.  C, 
1  Am.  <fc  Eng.  Corp.  CaseSy  58 ;  in  California,  in  Glenn 
V.  Sexton,  10  Am.  &  Eng.  Corp.  Cases^  303 ;  in  Ala- 
bama, in  Glenn  v.  Semple,  10  Am.  <fe  Eng.  Corp. 
Cases,  297.  All  of  these  cases  hold  that  the  Statute 
runs  only  from  the  time  of  the  calls  ;  and  this  is  laid 
down  as  the  correct  rule  by  Wood  in  his  work 
on  Limitations,  and  by  Thompson  in  his  treatise  on 
the  Liability  of  Stockholders.  See  Scovill  v.  Thayer, 
105  U.  S.  143  ;  and  Savage  v.  Medbury,  19  iV.  Y.  32.  .  . 

William  IT.  Williams^  for  defendant-respondent. 

This  action  not  having  been  commenced  within  six 
years  after  the  cause  of  action  accrued,  to  wir,  within 
six  years  from  May  15,  1873,  is  barred  by  the  statute 
of  Limitations.    Code  cf  Civ.  Pro.  §§  380,  382,  415. 

The  law  as  to  a  contract  or  obligation  like  that 
under  consideration  has  long  been  determined.  It 
has  been  declared  in  an  unbroken  line  of  decisions 
in  the  higher  courts  of  this  State.  It  is,  that  all  sub- 
scriptions or  sums  of  money,  so  promised  or  agreed  to 
be  paid,'aredueand  payable  at  once,  and  that  no  call  or 
demand  before  action  is  necessary.    Goshen  Turnpike 
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Co.  V.  Uurtin,  9  Johns.  217 ;  Lake  Ontario,  &c.  R.  R. 
z.  Mason,  16  N.  Y.  451 ;  White  v.  Haight,  16  Id.  310 ; 
Howland  v.  Eimonds,  2^  Id.  307;  Tuclverman  v.  Brown, 
23  Id.  297.  To  the  same  effect  are  White  -w.  Smith,  77 
111.  351  ;  Washington  Co.  Mutual  Ins.  Co.  v.  Miller, 
26  Yer.  77.  .  •  .  The  language  employed  in  the 
contract  itself  calls  for  this  interpretation  of  it.  It 
states  that  the  nine  thousand  shares  of  stock  were  *^  to 
be  used  as  working  capital  for  the  company,"  and  that 
the  sale  of  six  thousand  of  the  said  shares  was  ordered 
for  the  purpose  of  raising  a  jiresent  working  capital. 
That  is  to  say,  to  provide  a  fund  for  immediate  use  in 
the  business  of  the  company,  to  be  at  the  call  and  dis- 
posal of  the  board  of  trustees.  •  .  .  Farthenuore, 
the  statute  itself  provides  that  the  board  of  trustees 
has  the  exclusive  right  to  manage  the  affairs  of  the 
corporation — Laws  of  1848,  chap.  40,  §  3  ;  and  it  makes 
the  subscription,  payable  ^^at  such  times,  and  in  such 
payments  or  installments  as  the  trustees  shall  deem 
proper.  Laws  of  1848,  chap.  40,  §  6.  The  special  con- 
tract, therefore,  where  it  says  that  the  stock  is  to  be 
paid  for  '4n  such  installments  as  the  board  of  trustees 
may  call  for  the  same  for  the  purpose  of  the  business," 
in  slightly  different  language,  expresses  merely  the 
])rovisions  of  the  general  act.  And  it  has  been  well 
established  in  the  courts,  that  it  is  for  the  trustees  of 
a  corporation  to  determine  whether  its  business  and 
necessities  demand  that  subscriptions  to  its  stock 
should  be  called  in.  Policy  and  reason  alike  forbid 
that  stockholders  should  be  allowed  to  dispute  the 
necessity  of  assessments  upon  their  stock  to  the  hazard 
of  the  business  and  the  rights  of  creditors.  Hoyt  v. 
Thompson,  19  N.  r.  207;  People  t).  Met.  EI.  R.  R.  Co., 
26  Hun,  82 ;  East  N.  Y.&  Jamaica  R.  R.  Co.  v.  Lighthall, 
6  Abb.  Pr.  N.  S.  458  ;  Judah  v.  Am.  Live  Stock  Ins.  Co., 
4  Porter  {Ind.)  836 ;  Met.  El.  R.  R.  Co.  v.  Manhattan 
EI.  R.  R.  Co.,  11  Dahj^  376.    If  it  be  contended  that 
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this  is  a  case  in  which  a  demand  was  necessary  before 
an  action  could  be  maintained  that  contention  will 
be  met  by  the  principle  of  law  that  where  a  demand 
is  necessary,  the  statute  runs  from  the  time  when  the 
right  to  make  the  demand  is  complete,  which,  in  this 
case,  was  May  15,  1873,  more  than  six  years  before 
the  action  was  commenced.  Code  Civ.  Pro.  §  410 ; 
Dickinson  v.  Mayor,  92  iT.  Y.  584. 

Macomber,  J.— Between  January  20, 1873,  and  May 
15,  1873,  the  defendant  subscribed  for  six  hundred 
shares  of  the  stock  of  the  Blair  Iron  and  Steel  Com- 
pany, a  corporation  organized  under  the  general  act 
of  1848,  of  which  the  present  plaintiff  is  the  receiver. 
The  action  was  begun  by  the  company  itself,  Octobe* 
14,  1879.  At  the  time  of  the  subscription  of  the  stock, 
the  defendant  paid  thirty-three  per  cent,  of  the 
amount  subscribed,  and  has  paid  no  other  sum.  The 
defense  interposed  and  relied  upon,  and  upon  which 
the  complaint  was  dismissed  is,  that  the  action  was 
not  brought  within  six  years  from  the  time  that  it 
accrued.  The  sufficiency  of  this  defense  is  to  be  deter- 
mined by  the  nature  and  terms  of  the  contract.  For 
if  the  right  of  action  accrued  to  the  company  at  the 
time  of  the  making  of  the  subscription,  it  is  quite  clear 
that  the  statute  has  now  run  against  the  claim  and  no 
action  therefor  can  be  maintained.  The  substance 
of  the  papers  upon  which  the  liability  of  the  defend- 
ant is  sought  to  be  made,  is  the  statement  of  certain 
j^ersons  in  writing,  to  the  effect  that  the  capital  stock 
of  the  company  was  25,000  shares  of  $100  each,  mak- 
ing in  all  $2,500,000 ;  that  it  has  already  been  paid 
up  by  the  transfer  of  patents,  that  9,000  shares  of  the 
stock  was  to  be  used  as  working  capital  for  the  com- 
pany, *' subject  to  the  order  of  the  board  of  trustees  of 
said  company,  excepting  $50,000  of  the  proceeds 
thereof  first  to  be  paid  to  us  by  said  trustee.    The 
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trustees  have,  with  our  consent,  ordei'ed  a  sale  of 
6,000  of  said  shares  for  the  purpose  of  raising  the 
present  working  capital  and  paying  the  said  $50,000, 
!he  minimum  price  to  be  $50  per  share.  And  said 
trustee,  with  the  approbation  of  tlie  board  of  trustees, 
now  offers  said  6,000  shares  at  said  minimum  price  of 
$50  a  share,  to  be  paid  for  as  follows :  One-third 
thereof  as  soon  as  the  whole  6^000  shares  shall  be 
subscribed  for,  and  the  remainder  in  such  installments 
as  the  board  of  trustees  may  call  for  the  same  for  the 
purposes  of  the  business,  the  certificates  to  be  deliv- 
ered when  the  whole  shall  be  paid."  This  proposi- 
tion was  signed  by  certain  persons  interested  in  the 
enterprise.  The  paper  w^hich  the  defendant  signed 
is  as  follows : 

**We,  the  undersigned,  hereby  subscribe  to  the 
number  of  shares  of  the  above  6,000  shares  set  oppo- 
site to  our  names  respectively,  to  be  paid  for  according 
to  the  terms  above  set  forth,  but  this  subscription  not 
to  be  binding  until  the  whole  6,000  shares  shall  have 
been  reliably  subscribed." 

The  amount  which  the  defendant  subscribed  for 
was  $30,000,  one  third  of  which,  as  has  already  been 
stated,  was  paid  in  by  him  on  or  about  May  15,  1873. 
It  was  competent  for  the  defendant  to  enter  into  a 
contract  by  which  he  could  be  called  upon  to  pay,  not 
at  the  time  of  making  the  subscription,  but  at  future 
periods  continuing  for  more  than  six  years  from  the 
time  the  original  contract  was  made.  The  genernl 
rule  is  well  settled  in  Ihis  State  that  in  the  absence  of 
a  Contract  thus  to  make  the  payments  in  future  instnll- 
ments  which  shall  not  become,  by  the  terms  of  the 
contract,  due  and  payable  until  some  future  time,  Sub- 
scriptions become  due  nnd  payable  at  once,  nnd  no 
rail  or  demand  before  nction  therefor  is  necessary 
(Howland  v.   Edmonds,  24  K    F.  307;  Tuckmnn  v. 
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Brown,  SSJST.  Y.  297;  Lake  Ont.  &c.  R.  R.  Co.  v.  Mason, 
IC  JV.  r.  451). 

The  question  is  whether  there  is  anything  in  the 
language  of  this  contract  that  takes  tlie  case  out  of 
this  general  rule.  The  learned  counsel  for  the  plaint- 
iff contends  that  the  expression  ^'  one  third  thereof 
as  soon  as  the  whole  6,000  shares  shall  be  subscribed 
for,  and  the  remainder  in  such  installments  as  the 
board  of  trustees  may  call  for  the  same,  for  the  pur- 
poses of  the  business,"  makes  it  a  contract  to  become 
due  and  payable  in  future  installments,  and  that,  by 
implication  at  least,  if  not  by  positive  language,  the 
trustees  had  no  right  to  call  for  the  same  except  for 
the  purposes  of  the  business  and  as  the  exigencies  of 
the  business  would  warrant.  This,  in  our  judgment, 
is  not  tenable.  The  sum  required  was  for  a  "  working 
capital  for  the  company,"  and  it  was  subscribed  for 
solely  for  the  purpose  of  obtaining  a  present  working,' 
capital,  so  that  if  the  company  was  to  operate  at  all 
in  its  enterprise,  and  if  we  are  to  resort  to  inferences 
and  deductions,  it  would  seem  that  the  whole  of  it 
would  be  required  to  be  paid  at  the  time  of  the  sub- 
scription. The  contract  does  not  say,  however,  that 
the  installments  should  not  be  paid  except  as  the  pur- 
poses of  the  business  might  require  it,  and  if  it  had 
so  stated,  the  subscribers  might  have  had  a  defense 
against  the  calls  that  were  made  by  the  trustees  by 
showing  that  the  sums  called  for  were  not  in  fact 
needed  for  the  uses  and  purposes  of  the  corporation. 
But  this  would  import  into  the  contract  a  condition 
which  does  not  appear  to  be  found  there.  The 
expression  ** for  the  purposes  of  the  business"  has  no 
significance  whatever  as  it  seems  to  us,  because  in 
reality  and  in  terms,  not  only  was  the  contract  made 
for  the  purposes  of  the  business  of  the  corporation 
alone,  but  the  trustees  themselves  would  not  have  any 
right  to  call  for  any  sum  except  for  the  business  of 
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the  corporation.  The  counsel  labors  under  the  misap- 
prehension of  assuming  that  the  subscription  would 
be  tantamount  to  a  condition  that  the  same  was  x^ay^' 
ble  only  according  to  the  exigencies  and  requirements 
of  the  corporation  and  that  these  were  to  be  deter- 
mined wholly  by  the  board  of  trustees. 

If  we  are  right  in  this  construction  of  the  agree- 
ment, the  evidence  offered  by  the  plaintiff  touching 
the  requirements  of  the  business,  was  incompetent 
and  immaterial  and  its  rejection  was  not  error.  It 
would  not  be  competent  for  the  plaintiff  to  vary  the 
terms  of  the  contract  by  oral  evidence  showing  the 
needs  of  the  corporation,  nor  is  there,  in  the  contract, 
anything  in  the  nature  of  a  latent  ambiguity  which 
would  justify  a  resort  to  any  oral  testimony  of  the 
character  offered  by  the  i)laintiff  and  which  was 
"ejected  by  the  trial  court. 

For  these  reasons,  we  think  the  judgment  should 
be  affirmed  with  costs. 

Brady,  J.,  concurred. 

Daniels,  J.— (Concurring.)— To  hold  that  the  cause 
of  action  accrued  before  the  subsequent  payments 
were  required  to  be  made,  is  not  consistent  with  the 
agreement  .between  the  defendant  and  the  company 
when  he  subscribed  for  the  stock.  And  the  case  of 
Scovill  V.  Thayer  (105  U.  S.  143),  is  opposed  to  that 
conclusion.  But  the  authorities  cited  in  the  opinion, 
as  well  as  Ooshen  Turnpike  Co.  t).  Hnrtin  (9  Johns. 
217),  sustain  the  power  of  the  court,  to  disregard  the 
terms  on  which  the  parties  made  the  money  payable, 
and  to  hold  the  contract  to  be  one  for  the  absolute 
payment  of  so  much  money  at  once.  They  are  con- 
trolling, although  they  do  violence  to  the  agreement, 
and  annul  the  intention  expressed  in  it.  In  compli- 
ance with  the  superior  authority,  I  agree  to  the  affirm- 
ance of  the  judgment  in  this  case. 

Vol.  XI. -4 
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PADDOCK,   Respondent,    v.  KIRKHAM,   Appel- 
lant. 

Court  of  Appeals,  Octobeb,  1886. 

§  887,  et  seq. 

Commmi&n  to  take  testimony  of  witneu  in  another  State. — When 

ordered  on  reference  of  claim  againet  decedent  in  eurrogate^e 

court. 

The  power  to  issue  a  commissioa  to  take  testimony  oat  of  the  State 

depends  entirely  upon  statutory  provisions  and  is  now  regulated  by 

section  888  of  the  Code  of  Civil  Procedure.  [^] 
Where  a  disputed  claim  against  the  estate  of  a  decedent  has  been 

referred  pursuant  to  2  ^.  H.  88,  {  86,  a  commission  may  issue  to 

take  the  testimony  of  a  witness  without  the  State,  for  use  on  the 

reference.[*,*] 
Roe  V,  Boyle  (81  N.  T.  30o):[»]  Mowry  c.  Peet  (88  7i/453);[»]  Wood 

V,  Howard  Ins.  Co.  (18   Wend.  646);[*]  Matter  of  Whitney  (4  Uill, 

538),[»]  distinguished. 
Paddock  r.  Kirkman  (38  ITttn,  376),  affirmed.  [■»] 
{Decided  October  4,  1880.) 

Appeal  by  defendant  from  an  order  of  the  general 
term  of  the  supreme  court  in  the  second  department, 
affirming  the  order  of  the  special  term,  directing  the 
issuing  of  a  commission  to  take  the  testimony  of  a 
witness  without  the  State. 

Reported  below,  38  TTun^  37G. 

This  is  a  reference  of  a  disputed  claim  against  the 
estate  of  the  defendant's  decedent.  The  reference  was 
made  by  consent  of  the  parties  with  the  approval  of 
the  surrogate,  pursuant  to  2  R.  S.  §§  36,  37.  The 
plaintiff  upon  affidavits  and  due  notice  to  the  defend- 
ant, moved  for  an  order  directing  the  issuing  of  a 
commission  to  William  B.  Wood,  an  attorney  and 
counsellor  at  law,  of  Salt  Lake  city,  Utah,  to  take  the 
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deposition  of  plaintiff's  witnesses  residing  in  that 
city,  and  his  motion  was  granted.  From  the  order 
granting  his  motion  an  appeal  was  taken  to  the  gen- 
eral term  which  affirmed  it,  and  from  that  order  this 
appeal  was  taken  by  the  defendant.  The  only  objec- 
tion the  defendant  made  to  the  granting  of  the  motion 
was  that  the  court  was  without  authority  to  issue  a 
commission  in  this  proceeding. 

H.  A,  Miller^  for  defendant-appellant. 

William  P.  Cantwelly  for  plaintiff^respondent. 

Rapallo,  J. — The  power  to  issue  a  commission  to 

take  testimony  out  of  the  State  depends  entirely  upon 
statutory  provisions,   and  is  regulated  now  by 

n    section  888  of  the  Code  of  Civil  Procedure,  which 
is  in  substance  a  re-enactment  of  a  like  provision 

of  the  Revised  Statutes.* 

Section  888  provides  for  the  issuing  of  such  a  com- 
mission only  where  an  issue  of  fact  has  been  joined  in 

an  action  pending  in  a  court  of  record. 

The  appellant  contends  that  this  reference  was  not 

an  action  but  a  special   proceeding    citing,   Roe  v. 

Boyle  (81  JV.  Y.  305,  308),  and  Mowery  v.  Peet  (88  Id. 

468),  and  that  consequently  the  power  to  issue  a  com- 
mission in  an  action  did  not  extend  to  it. 

[']  Roe  V.  Boyle  decided  that  such  a  reference 

being  a  special  proceeding,   an  appeal  from  an 

order  made  therein  was  governed  by  the  provisions  of 

the  Code  expressly  applicable  to  orders  in  special 
proceedings. 

[*]  In  Mowery  v,  Peet,  it  was  held  that  in  sncli  a 

proceeding  there  was  no  power  in  the  reference  or 

in  the  court  to  render  an  affirmative  judgment  against 

•  Section  888  of  thoCodc  of  Civil  Procedure  was  taken  from  Laws 
of  18G2,  cbap.  375,  §  1,  which  superseded  2  72.  /S.  883,  §  11. 
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tlie  claimant  ou  a  counter-claim,  for  the  reason  that 
(Sn  such  a  reference  the  only  question  submitted  to  the 
referee  was  whether  the  claimant  had  a  just  claim 
against  the  estate  of  the  deceased  over  and  above  all 
off-sets,  and  although  in  trying  and  adjudicating  ux)on 
those  matters  which  were  within  the  scope  of  the  ref- 
erence, the  statute  (2  H.  S.  88,  §  86),  conferred  upon 
the  referee  and  the  court  the  same  powers  as  if  the 
reference  had  been  made  in  an  action,  yet  the  pro- 
ceeding was  not  an  action  and  no  power  was  given  to 
render  an  affirmative  judgment  for  the  executors 
atgainst  the  claimant  or  to  certify  a  balance  in  their 
favor. 

As  to  the  powers  of  the  court  and  referee  in  such 
n  proceeding,  with  respect  to  the  determination  of  the 
matter  in  controversy,  the  terms  of  the  statute  are 
very  broad.  Section  36  provides  for  the  entry  of  a 
rule  in  the  supreme  court  or  court  of  common  pleas, 
referring  the  matter  in  controversy,  and  section  37 
])rovides  that  ^^  the  same  proceedings  shall  be  had  in 
all  respects,  the  referees  shall  have  the  same  x>owers 
...  as  if  the  reference  had  been  made  in  an  action  in 
which  such  court  might  by  law  direct  a  reference,  and 
the  judgment  of  the  court  on  the  report  of  the  refer- 
ees shall  be  valid  and  effectual  in  all  respects  as  if  the 
same  had  been  rendered  in  a  suit  commenced  by  the 

ordinary  process." 
[*]         We  think  this  provision  is  sufficiently  broad 

to  authorize  the  issue  of  a  commission  to  take 
testimony  out  of  the  State.  The  necessity  for  such 
process  is  quite  as  great  as  in  an  action,  and  neither 
the  executor  nor  the  claimant  should  be  deemed  to 
have  forfeited  that  advantage  by  consenting  to  such  a 
reference.    It  is  to  a  certain  extent  compulsory  so  far 

as  costs  are  concerned  (§  41). 
[•]         The  cases  of  Wood  v.  Howard  Ins.   Co.  (18 

Wend.  646)  and  Matter  of  Whitney  (4  Bill,  633), 
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are  cited  as  aathorities  for  the  proposition  that  the 
provision  that  in  cases  of  reference  of  disputed  claims 
against  execntors,  etc.,  the  same  proceedings  shall  be 
had  in  all  respects,  and  the  referees  shall  have  the 
same  powers  as  if  the  reference  had  been  made  in  an 
action  (2  M.  S.  89,  §  37),  is  not  sufficient  to  authorize 
the  issuing  of  a  commission.  We  do  not  think  that 
the  cases  cited  sustain  the  proposition.  The  refer- 
ences in  those  cases  were  governed  by  the  statute  in 
relation  to  the  powers  and  duties  of  trustees  and 
assignees  of  absconding  and  insolvent  debtors  (2  li,  S. 
40).  That  statute  authorized  the  reference  of  contro- 
versies  relating  to  demands  against  or  debts  due  to 
the  debtor,  and  it  provides  (2Ii.  S.  45,  §  24)  that  the 
referees  so  appointed  should  have  the  same  powers  as 
referees  appointed  by  the  supreme  court  in  personal 
actions.  That  provision  clearly  did  not  affect  the 
power  of  the  court  to  issue  a  commission.    It  related 

solely  to  the  powers  of  the  referees. 
[•]         The  statute  in  respect  to  references  of  disputed 

claims  against  executors,  etc.,  is  much  more^com- 
prehensive.  It  not  only  provides  that  in  cases  of  such 
references  the  referees  shall  have  the  same  powers, 
but  it  contains  the  further  express  provision  that 
*'  the  same  proceedings  shall  be  had  in  all  respects" 
as  if  the  reference  had  been  made  in  an  action.  We 
think  this  includes  the  proceeding  by  commission  to 

obtain  the  testimony  of  absent  witnesses, 
n         The  order  should  be  affirmed,  with  costs. 

All  concurred. 
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SCnULTZE  ET  AL.  «.  THE  MAYOR,  ALDERMEN 
AND  COMMONALTY  OP  THE   ClTY  OF 

NEW  YORK. 

SuPEEME   Court,  First  Departmejit,  New    York 
County  Circuit,  October,  1886. 

§  3253.* 

Extra  alUwance. — Beftised  in  action  to  recover  hack  over-payment  of 

asieument. 

An  extra  allowance  will  not  be  granted  in  an  action  to  recover 
back  part  of  the  sum  paid  to  a  city  in  payment  of  an  assessment 
subsequently  reduced  upon  a  ground  purely  tecliaical. 

{Decided  October,  1886.) 

Motion  for  an  extra  allowance  under  section  S253 
of  the  Code  of  Civil  Procedure. 

The  action  was  brought  to  recover  back  a  part  of 
the  sum  paid  by  the  plaintiff  to  the  city  of  New  York 
in  payment  of  an  assessment,  which  was  after  such 
payment  reduced  by  order  of  court. 

Other  facts  appear  in  the  opinion. 

Charles  A.  Murphepy  for  plaintiff  and  motion. 

G.  L.  Sterlingy  assistant  corporation  counsel, 
opposed. 

Ajjdrews,  J.— This  action  was  not  a  difficalt 
or  extraordinary  one,  unless  every  action  which  is 
tried  must  be  considered  such.  The  assessment  was 
reduced  upon  a  ground  purely  technical,   and   the 

*  See  Note  on  Additional  Allowance,  8  Jf.  F.  Civ,  Pro.  214. 
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People  €z  rtl,  ColieD  v.  Qrant. 

IiIaiQtiflP  recovered  a  judgment  for  $32,460.75,  which 
sum  of  money,  so  far  as  the  merits  of  the  matter  are 
concerned,  ought  to  have  remained  in  the  city  treas- 
ury. I  am  not  aware  that  an  allowance  has  ever  been 
made  against  the  city  in  an  action  of  this  description, 
and  lam  not  willing  to  establish  so  bad  a  precedent, 
for  which,  in  my  opinion,  no  justification  can  be  found 
either  in  the  provisions  of  the  Code  or  the  equities  of 
the  case. 

Motion  denied,  without  costs. 


PEOPLE  EX  REL.  COHEN,  v.  GRANT,  Sheriff  of 
THE  City  and  County  of  New  Youk. 

Supreme    Court,  First  Department,  New  Youk 
County  Special  Term,  October,  1886. 

§111. 

Imprisonment — When  person  imprisoned  under  order  of  arrest  in  action 

for  seiHtration  not  disdiarged  therefrom. 

Where  the  defendant,  in  an  action  bronght  by  a  wife  against  her  hus- 
band for  separation,  was  imprisoned  on  an  order  of  arrest  granted 
in  the  action  on  the  ground  that  the  judgment  would  require  the 
performance  of  an  act ;  to  wit,  the  payment  of  alimony,  the  neglect 
or  refusal  to  perform  which  would  be  punisimble  by  the  court  as  a 
contempt,  and  that  the  defendant  was  not  a  resident  of  the  State, 
and  by  reason  of  his  non-residence  there  was  danger  that  the  jndg- 
nciit  or  an  order  requiring  the  performance  of  the  act  would  be 
rendered  ineffectual,  and  judgment  was  afterwards  entered  direct- 
ing the  payment  of  alimony  and  counsel  fee  and  the  giving  of 
security  for  such  payment  but  no  proceedings  were  taken  under 
the  judgment, — Held^  that  the  defendant  could  not  be  discharged 
from  imprisonment  under  the  original  order  of  arrest,  under  sec- 
tion ]11  ol  the  Code  of  Civil  Procedure,  as  enacted  by  Laws  of 
1886.  chap.  672,  1 8. 
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People  drr^.  Lust  ».  Grant  (10  JV!  T.  Gio.  Pro,  158),  not  followed; 

People  ex  rel.  Roddingu.  Grant  (10  «.  174,  note);  N.  Y.  C.  A  H.  R. 

R.  R.  Co.  9.  Sbepard  (10  Id.  153);  Warshauser  v.  Webb  (10  Id. 
.  169),  followed. 
{Deeided  October  20,  1880.) 

Motion  to  discharge  the  relator  from  imprisonment 
under  order  of  arrest. 

This  is  a  proceeding   by  certiorari  and    7ial)eas 
corpus  to  procure  the  discharge  of  the  relator  from 
imprisonment.     The  relator  is  imprisoned  under  an 
order  of  arrest  granted  before  judgment  in  an  action 
brought  against  him  by  his  wife  for  separation.     The 
order  of  arrest  was  granted  on  the  ground  that  the  judg- 
ment demanded  in  the  complaint  required  the  perform- 
ance of  an  act,  to  wit : — the  payment  of  alimony,  the 
neglectorrefasal  to  perform  which  would  be  i^unishable 
by  the  court  as  a  contempt,  and   that  the  defendant 
was  not  a  resident  of  the  State,  by  reason  of  whicli 
non-residence,  a  judgment  or  an  order  requiring  the 
performance  of  the  act,  would  be  rendered  ineffectual. 
The  sheriff's  return  to  the  writs,  set  forth,  that  the 
relator  was  held  bj'^  virtue  of  the  order  of'arrest  which 
was  annexed  to  the  papers  and  that  no  final  jtidgment 
had  been  rendered.     It  appeared,  however,  from  the 
petition,  that  the  action  had  been  tried  and  judgment 
entered  in  the  plaintiff's  favor,  and  that  by  such  judg- 
ment the  relator  was  required  to  pay  the  j^laintiff  nli- 
iriony  at  the  rate  of  $7  a  week,  from  April  22,  1886,  and 
$100  counsel  fee  and  expenses,  and  to  give  security  for 
payment  of  such  alimony,  but  that  no  proceedings  had 
been  taken  under  the  judgment ;  also,  that  the  relator 
had  been  imprisoned  for  more  than  three  months. 

Malcolm^  R.  Lawrence  {McCarthy ^    Lawrence,  dh 
Buckley,  attorneys),  for  relator  and.motion. 
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People  ex  rel.  Cohen  v.  Grant. 


William  IT.  Clark  {Cockran  <6  Clai%  attorneys), 
for  the  sheriff^  opposed. 

Aafan  Levy^  attorney  for  plaintiff  in  order  of 
arrest.  ^ 

Andrews,  J. — ^The  relator  was  arrested  by  tbe 
respondent,  who  is  the  sheriff  of  the  city  and  county 
of  New  York,  under  an  order  of  arrest  granted  in  an 
iaction  brought  by  Fanny  Cohen,  the  relator's  wife, 
to  procure  a  separation.  The  action  has  been  tried 
and  judgment  entered  in  the  plaintiff's  favor,  and  the 
defendant  is  required  by  such  judgment  to  pay  the 
plaintiff  alimony  at  the  rate  of  $7  a  week,  from  April 
22,  1886,  and  $100  counsel  fee  and  expenses,  and  to 
give  security  for  the  payment  of  such  alimony  ;  but 
no  proceedings  under  such  judgment  have  been  taken, 
and  it  appears  by  the  return  to  the  writ  of  certiorari 
that  the  relator  is  still  held  under  the  original  order 
of  arrest. 

It  was  decided  bv  Judge  Potter  that  an  order  of 
arrest  is  a  mandate  against  the  person  to  enforce  the 
recovery  of  a  sum  of  money  (People  ex  rel.  Lust  v. 
Grant,  and  other  cases,  10  iV.  T.  Civ.  Pro.  158),  but 
this  decision  is  in  conflict  with  those  of  Judge  Van 
Brunt  in  People  ex  rel.  Rodding  v.  Grant  (10  Id.  174, 
note\  of  Judge  Coklett  in  N.  Y.  Central  &  H.  R.  R.  R. 
Co.  V.  Shepard  (10  Id.  153),  and  of  Judge  McAdam  in 
Warshauer  v.  Webb  (10  Id.  169.) 

The  three  decisions  last  mentioned  were,  as  I 
understand,  rendered  in  actions  where  judgment  for  a 
sum  of  money  only  was  sought,  and  if  they  were  cor- 
rectly decided,  a  fortiori  an  order  of  arrest  in  an 
action  brought  by  a  wife  to  obtain  a  judgment  of  sep- 
aration from  her  husband  is  not  a  mandate  to  enforce 
the  recovery  of  a  sum  of  money. 

As  the  relator  is  not  imprisoned  under  an  execu* 
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tion  nor  under  a  commitment  upon  a  fine  for  contempt 
of  court  in  the  non-payment  of  alimony  or  counsel 
fees  in  a  divorce  case,  nor,  according  to  the  weight  of 
authority  as  the  decisions  now  stand,  under  a  man- 
date to  enforce  the  recovery  of  a  sum  of  money  within 
the  meaning  of  section  111  of  the  Code,  as  amended  by 
section  3  of  chapter  672,  of  the  laws  of  1886,  I  am  con- 
strained to  deny  the  motion  of  his  discharge. 

An  appeal,  which  presents  the  precise  question 
involved  in  this  case,  is  pending  in  the  General  Term, 
and,  as  the  matter  is  one  of  great  importance,  not  only 
to  the  relator  and  the  sheriff  in  this  case,  tut  in  all 
cases  where  orders  of  arrest  have  been  or  shall  be 
granted,  I  have  deferred  my  decision  for  a  short  time, 
hoping  that,  before  rendering  it,  I  might  have  the 
benefit  of  knowing  what  views  are  entertained  by  the 
appellate  branch  of  the  court  as  to  the  proper  con- 
strnction  of  section  3  of  said  chapter  672. 

As  it  seems  to  be  uncertain,  however,  when  the 
apx>eal  will  be  disposed  of,  I  must  decide  the 
question  according  to  tlie  light  1  now  havei  and  the 
tnotion  will  be  denied,  but  without  costs. 


DALOX  V.  KAPP. 


Superior  Court  of  The  City  of  New  York,  Special 

Term,  October,  1886. 

§111. 

Discharge  J  rom  imprlaonmAnt — When  person  imprisoned  under  order  of 

arrest  in  action  of  replevin  not  disdiarged. 

Where  the  defendant  in  an  action  of  replevin  was  arrested  on  the 
ground  thai  he  had  intentionally  disposed  of  the  chattels  to  recover 
whicU  the  action  was  brought  in  such  a  way  that  they  could  not  be 
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found  or  taken  by  the  sheriff,  and  gaye  bail  for  the  limits, — ndd^ 
that  a  motion  bj  the  defendant  under  section  111  of  the  Code  of 
Civil  Procedure  as  enacted  by  Laws  of  1880  chap.  672,  §  3,  that 
he  be  discharged  from  imprisonment  on  the  ground  tliat  six  months 
had  elapsed  since  his  arrest  should  be  denied;  that  the  weif^ht  of 
authority  is  that  said  statute  relates  to  persons  detained  under  final 
process,  and  not  to  such  as  are  detained  under  order  of  arrest  dur- 
ing the  pendency  of  the  action. 

People  ex  reL  Cohen  v.  Grant  (ante^  page  55)^  followed. 

(Decided  October^  1880.) 

Motion  by  defendant  for  his  discbarge  from  arrest 
under  section  111  of  the  Code  of  Civil  Procedure  as 
enacted  by  Laws  of  1886  cliap.  672,  §  3,  on  the  ground 
that  six  months  bad  elapsed  since  his  arrest. 

Tbe  defendant  was  arrested  on  January  19,  1886, 
under  an  order  of  arrest  issued  in  an  action  of 
replevin,  on  the  ground  that  he  intentionally  disposed 
of  tbe  chattels  to  recover  wbich  this  action  was 
brought,  in  such  a  way  that  they  could  not  be  found 
or  taken  by  the  sheriff.  He  gave  bail  for  the  limits 
under  section  149  of-  tbe  Code  of  Civil  Procedure,  and 
at  the  time  of  making  tbis  motion  was  imprisoned 
within  the  limits  under  said  order  of  arrest. 

W.  F.  Severance  {Toionsendy  Dyett  <&  Einstein\ 
for  defendant  and  motion. 

Wm.  H.  Clark  {CocJcran  &  ClarJc^  at*^^orneys),  for  the 
sheriff,  opposed. 

S.  F.  Kneeland,  for  plaintiff,  opposed. 

Preedman,  J. — In  this  action,  which  is  in  replevin, 
the  defendant  was  arrested  upon  an  order  of  arrest, 
and  gave  bail  in  the  sum  of  $3,000  for  tbe  jail  limits  of 
the  city  and  county  of  New  York.     The  ground  of 
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arrest  was  the  intentional  disposition  by  the  defend- 
ant of  the  chattels,  to  recover  which  this  sction  is 
brought,  in  such  a  way  that  they  could  not  be  found 
or  taken  by  the  sheriff.  The  defendant  mores  for  liis 
discharge  from  arrest  and  from  imprisonment  on  the 
limits  under  chapter  672  of  the  laws  of  1886,  and  the 
sole  ground  of  tlie  motion  is  that,  although  the  order 
of  arrest  has  never  been  vacated,  nor  the  issues  in  the 
action  tried,  more  than  six  months  have  elapsed  since 
the  arrest  and  the  giving  of  the  bail.  It  was  shown 
by  Mr.  Justice  Andrews  in  People  ex  rel  Cohen  v. 
Grant  [reported  aniCy  p.  65],  that,  as  the  decisions 
under  the  said  statute  now  stand,  the  weighc  of  author- 
ity is  that  the  statute  referred  to  relates  to  prisoners 
detained  on  final  process  and  not  to  such  as  are  held 
under  orders  of  arrest  during  the  pendency  of  the 
action. 

In  following  the  weight  of  authority  thus  pointed 
out,  I  call  attention,  by  way  of  addition  to  the  well 
settled  rule  of  statutory  interpretation  enforced  in 
Hickey  v.  Taaffe  (99  iV:  Y.  204),  which  is  to  the  effect 
that  a  word,  having  in  general  ilse  a  broader  signifi- 
cance than  others  in  connection  with  which  it  is  used, 
if  used  with  words  of  limited  meaning  which  hav^e 
received  in  the  same  act  a  particular  application,  must 
be  referred  to  things  of  the  same  kind  as  those  s])eci- 
fied  and  to  which  the  other -words  are  referred. 

The  motion  must  be  denied,  with  $10  costs. 
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FIRST  NATIONAL  BANK  OF  NORTHAMPTON, 
Respondent,  v.  DOYING,  Impleaded,  etc., 

Appeulant. 

N.  T.  CouBT  OF  Common  Pleas,  General  Term, 

June,  188C. 

§§  1T75,  3S43,  Bubd.  18. 

Pieading, — Complaint  hy  corporation, — Failure  to  properly  plead 
indot;poration,  h<no  taken  advantage  of. 

The  complaint  ia  an  action  by  a  corporation  alleged  to  have  been 
organized  under  an  act  of  congress,  should  also  state  whether  it  is 
a  foreign  or  domestic  corporation ;  such  a  corporation  is  not  neces- 
sarily a  foreign  corporation,  but  is  foreign  or  domestic  according 
to  whether  or  not  it  is  located  witiiin  this  State. 

The  objection  that  a  complaint  in  an*action  which  states  that  a  party 
thereto  is  a  corporation,  is  insufScient  because  it  fails  to  state  whether 
it  is  a  foreign  or  a  domestic  one,  is  properly  taken  by  demurrer. 

{Decided  June  7,  1886.) 

Appeal  from  a  jadgment  entered  on  an  order  of 
the  general  terta  of  the  city  court  of  New  York,  affirm- 
ing a  jadgment  entered  on  an  order  of  the  special 
term  Of  that  court  overruling  an  amended  demurrer  as 
frivolous  and  directing  jadgment. 

The  facts  appear  in  the  opinion. 

John  C.  Shaw  <fe  C.  J.  Myers^  for  defendant-appel- 
lant. 

Cited  Code  of  Civil  Procedure,  §§  1776,  3343,  subd. 
18  ;  Baker  r.  Star  Printing  &  Publishing  Co.,  3  N.  Y. 
MorUhly  Law  Bui.  29  ;  Clegg  v.  Chicago  Newspaper 
Union,  8  N.  F.  Civ.  Pro.  401. 

Charles  W.  Wetmore  {Barlow,  Olney  <&  Weimorej 
attorneys),  for  plaintiff-respondent. 
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The  failare  to  allege  that  the  plaintiff  is  a  foreign 
corporation  is  not  a  defect  whicli  can  be  raised  by  a 
demurrer,  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  falls  under  section  488,  subdivision  8, 
and,  if  valid  at  all,  should  have  been  taken  under 
subdivision  3  of  that  section.  Irving  Nat.  Bank  v. 
Corbett,  10  Abb.  N.  C.  85  ;  Phoenix  Bank  v.  Donnell, 
40  N.  y.  410,  414  ;  Fox  v.  Erie  Railway  Co.,  03  N.  Y. 
64,  67.  Even  if  the  demurrer  is  good  under  subdivi- 
sion 3  of  section  488,  that  ground  cannot  now  be 
availed  of,  inasmuch  as  it  was  not  specified  in  the 
demurrer,  and  the  particular  defect  pointed  out,  as 
required  by  section  490.  Phoenix  Bank  v.  Donnell 
(supra) ;  Berney  v.  Drexel,  33  Uun^  419 ;  Code  Civ. 
Pro.  §  490.  Even  if  the  demurrer  is  sufficient  in  point 
of  form,  it  is  not  well  taken.  Code  Cio.  Pro.  §  1776. 
It  is  a  fair  Inference  from  thisprovisisn  that  the  legis- 
lature could  not  have  intended  that  a  violation  of  sec- 
lion  1775  should  be  a  ground  of  demurrer.  Where 
section  1775  is  not  comi)lied  with,  the  remedy  is  by 
motion  to  make  the  complaint  more  definite  and  cer* 
tain.  If  a  violation  of  section  1775  is  available  on 
demurrer,  a  violation  of  the  technical  requirements  of 
sections  481  and  483  must  be  equally  so.  That  a,  viola- 
tion of  section  483  is  not  a  ground  of  demurrer,  was 
decided  in  Townsend  v.  Coon,  7  If.  T.  Cio.  Pro.  56  ; 
Henderson  v.  Jackson,  40  IIow.  Pr.  108. 

Per  Cuuiam. — The  action  is  on  a  promissory  note. 
The  complaint  alleges : 

"PutST.  That  at  the  times  hereinafter  mentioned 
tlie  plaintiff  was,  and  now  is  a  national  banking 
association  incorporated  and  doing  business  under 
and  by  virtue  of  an  act  of  congress,  entitled  'An 
Act  to  'orovide   a  national  currency,'  &c.,  but  con- 
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tains  no  allegation  as  to  whether  it  is  a  foreign  or 
domestic  corporation.'* 

For  some  inscrn table  reason  section  1775  of  the 
Code  requires  this  allegation  in  every  comi)lainfc  by  or 
against  a  corporation. 

The  court  below  held  that  inasmuch  as  it  was 
alleged  in  the  complaint  that  the  plaintiff  wns  incor- 
porated under  the  act  of  congress,  it  was  from  the  very 
nature  of  its  incorporation,  a  foreign  corporation,  and 
that  where  this  was  a  self-evident  fact  it  added  no  force 
to  the  pleading  to  allege  it  was  a  foreign  corporation. 

The  diflSculty  with  this  position  is  that  section 
3343,  subdivision  18  of  the  Code  says  a  ''domestic 
corporation'*  is  a  " corporation  created  by  or  under 
the  laws  of  the  State  or  located  in  the  State,  and 
created  by  or  under  the  laws  of  the  United  States.  .  . 
every  other  corporation  is  a  foreign  corporation." 
Therefore  a  national  bank  is  either  a  foreign  or  dom- 
estic corporation  according  to  its  location  within  or 
without  this  State,  and  as  this  is  not  specifically 
stated,  the  complant  is  defective  in  that  particular, 
and  this  defect  can  be  taken  advantage  of  by  demurrer 
(Baker  v.  Star  Printing  and  Publishing  Cpmpany,  3 
Law  Bull.  29 ;  Clegg  v.  Chicago  Newspajjer  Union, 
8  N.  Y.  do.  Pro.  401). 

The  judgment  must  therefore  be  reversed,  but  as 
the  defect  complained  of  could  mislead  no  one,  and 
the  demurrer  is  highly  technical,  the  plaintiff  is  given 
leave  to  amend  its  complaint  in  any  way  it  may  be 
advised  within  six  days  after  the  service  of  an  order 
reversing  the  judgment  on  its  attorneys.  The  costs  of 
this  appeal  to  abide  the  event  of  the  action,  and  with 
costs  of  prior  proceedings  in  the  court  below  at  the 
discretion  of  that  court. 

Allsn  and  Bookstaveb,  JJ.,  sitting. 
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WEBER  V.  MANNE- 

SuPBEMR  Court,   Fiust  Department,   New  York 
County,  Special  Term,  September,  1886. 

§§  1698, 1704. 

Beplevi/i. — Bffuct  qf  stating  a^regate  vcUtie  of  battels  in  plaintij^i 

affiduvU. — Undsrtak'mg  to  he  given  hy  defendant  to  reclaim  chattels 

repUoied, — Amount  of^  when  part  of  chattel  only  r^plmied. 

Where  tlie  plamtiff^s  afH(l:ivit  to  replevy  chattels,  states  only  the 
aggrcr^ate  value  tliereof,  and  a  part  only  is  taken,  the  defendant  to 
rechiitn  the  same  is  not  required  to  give  an  undertaking  condi- 
tioned for  the  delivery  of  all  tlie  chattels  sued  for;  if  all  the  chattels 
have  been  taken  the  undertaking  should,  of  course,  so  recite,  and 
if  a  part  only  has  been  taken,  the  recital  should  be  so  modified  as  to 
conform  to  the  fact,  and  the  undertaking  sliould  be  for  the  return 
of  the  articles  actually  replevied  only;  the  undertaking  should  also 
provide  that  the  defendant  ^ill  pay  the  plaintiff  any  sum  which 
the  judgment  awards  against  him,  in  the  language  used  in  tho 
statute. 

{Decided  September  27,  1886.) 

Exceptions  tg  undertaking  to  retake  chattels 
replevied. 

The  opinion  states  the  facts. 

Alram  KUng^  for  plaintiff.  • 

i 

Richard  M.  Henry  and  Charles  Meyers^  for 
defendant.  ^ 

lb 

Andrews,  J. — As  the  aggregate  value  only  was 
stated  in  the  plaintiff's  affidavit,  the  undertaking 
must  be  in  double  the  value  so  stated,  which  was 
81,415.82.  If  the  value  of  each  article  had  been  stated, 
the  undertaking  would  have  been  in  double  the  value 
of  the  articles  actually  replevied  only.    If  it  be  true, 
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therefore,  as  claimed  by  defendant,  that  the  sheriff 
has  actually  replevied  articles  of  the  value  of  $300 
only,  and  the  value  of  each  of  those  articles  had  been 
separately  stated  in  the  plaintiff's  affidavit,  the  under- 
taking to  be  given  by  the  defendant  would  have  been 
for  $600  only  ;  and  that  undertaking,  of  course,  would 
not  have  fully  secured  the  plaintiff,  if  upon  the  triaU 
he  proved  that  the  defendant  had  in  his  possession  all 
the  articles  named  in  the  affidavit  of  the  alleged  value 
of  $1,416.32. 

The  position  taken  by  plaintiff's  counsel  leads  to 
the  following  resnlt:  The  plaintiff,  by  stating  the 
value  of  the  articles  named  in  his  affidavit,  in  the 
aggregate,  can  obtain  an  undertaking  for  the  delivery 
to  him  of  all  the  articles  named,  or  the  payment  of 
their  value,  if  he  succeeds,  no  matter  how  small  a  por- 
tion the  sheriff  may  actually  take  from  the  defendant ; 
while,  if  the  value  of  the  articles  is  stated  separately, 
he  can  obtain  an  undertakimg  for  the  return  of  those 
articles  only  which  the  sheriff  takes,  or  for  the  pay- 
ment of  their  value.  If  a  x>Iaintiff  requires  the  sheriff 
to  take  one  hundred  packagi^s  of  goods  of  the  aggre- 
gate  value  of  $100,000,  and  the  sheriff  finds  and  takes 
one  package  of  the  value  of  §1,000,  the  defendant,  in 
order  to  obtain  the  return  of  that  one  package,  must 
give  an  undertaking  in  $300,000  that  he  will  deliver  all 
the  packages,  or  their  value,  if.  the  plaintiff  succeeds 
on  the  trial ;  while  if  the  value  of  each  package  had 
been  separately  stated  in  plainiff's  affidavit  at  $1,000, 
the  defendant  could  have  secured  the  return  of  that 
one  package  by  giving  a  bond  in  $1,000  only,  for  the 
return  of  that  one  package.  It  certainly  would  be  a 
novelty  in  judicial  proceedings  that  a  defendant  should 
be  required  to  give  security  for  the  payment  of 
$100,000  as  a  consideration  for  the  privilege  of  retain- 
ing property  of  the  value  of  $1,000.  Section  1698  of 
the  Code  declares  that  the  aggregate  value,  if  that  only 
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is  Stated,  ubuU  be  deemed  the  value  of  tbe  i>art  replev- 
ied for  the  purposes  of  procuring  a  return  thereof  to 
the  defendant,  but  I  do  not  think  that  that  section, 
and  section  1704,  should  be  so  construed  as  to  enable 
the  plaintiff,  by  merely  stating  the  aggregate  instead 
oj!  the  separate  value  of  the  articles  named,  to  obtain 
ah  undertaking  conditioned  for  the  delivery  to  him  of 
all  such  articles,  no  matter  how  small  a  portion 
thereof  may  have  been  actually  taken  by  the  sheriff ; 
while  if  he  had  stated  the  value  separately  he  could 
only  have  obtained  an  undertaking  for  the  delivery  to 
him  of  the  part  taken. 

I  can  see  no  reason  why  the  recital  preliminary  to 
the  undertaking  should  contain  an  admission  contrary 
to  the  facts.  The  sheriff  either  has  or  has  not  replev- 
ied all  the  articles  mentioned  in  plaintiff^s  affidavit, 
and  there  can  be  no  difficnlty  in  determining  this  fact- 
If  he  has  taken  all,  the  undertaking  should,  of  courses 
so  recite ;  if  he  has  taken  a  part  only,  the  recital 
should  be  modified  so  as  to  conform  to  the  fact ;  for  it 
would  be  grossly  unjust  to  the  defendant  to  compel 
him  to  give  a  written  admission  that  the  sheriff  had 
taken  nil  the  articles  if,  in  fact,  he  has  taken  but  a 
small  part  of  them. 

I  also  think  that  the  undertaking  of  the  defendant 
should  be  for  the  return  of  the  articles  actually 
replevied  only. 

The  provision  of  section  1704,  that  the  defendant 
will  pay  the  plaintiff  any  sum  which  the  judgment 
a^'ards  against  the  defendant,  should  be  retained,  in 
the  language  used  in  the  statute.  What  its  effect  will 
be,  in  case  the  plaintiff  proves  on  the  trial  that  the 
defendant  has  more  of  his  (the  plaintiff's)  property 
than  the  sheriff  has  taken,  I  do  not  attempt  to  decide. 
It  would  certainly  be  strange  if  the  plaintiff,  by  stat- 
ing the  aggregate  value  of  the  articles  named  in  his 
af!idavi^,  could  compel  the  defendant  to  give  security 
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for  the  payment  of  $1,415.32,  as  well  as  costs  and  dis- 
bursements, in  order  to  retain  i)ossession  of  articles  of 
the  alleged  worth  of  $300  only. 

If  the  plaintiff  desires  to  appeal,  a  stay  will  be 
granted,  provided  he  will  print  the  papers,  accept  short 
notice  of  argument,  and  be  ready  to  argue  the  appeal 
when  reached,  and  will  stipulate  that,  if  defeated,  he 
will  pay  so  much  of  the  sheriff's  fees  and  charges  as 
shall  accrue  pending  the  appeal. 


HUTKOPP,    RKSPo:iDE!!TT,  V.  DEMOREST  and  Ax- 

OTIIEK,  ArPELLAlSTS. 

CALDWELL,  et  al.,  Respondents,  v.  WALL, 

Appellant. 

GREINER,    Respondent,   v.  HAMBURGER, 

Appellant. 

Court  of  Appeals,  Octobeu,  1886. 
§§  190,  191,  subd.  2. 

JVl  Y,  City  Court. — Appeal  from^  cannot  he  taJcen  direct  to  court  of 
appeaU, — Act  authorizing  sucJi  an  appeal  uneonsiitutionaL 

Jurisdiction  to  review  adjudications  of  tbe  city  court  of  New  York 
(formerly  mnrino  court)  is  given  the  N.  Y.  court  of  common 
pleas  by  the  constitution,  and  chapter  408  of  the  Laws  of  1880 
which  amends  section  191  of  the  Code  of  Civil  Procedure,  in  so 
far  as  it  seeks  to  deprive  the  courc  of  common  pleas  of  its  jurisdic- 
tion and  power  to  review  the  judgments  of  the  city  conrt,  and 
permits  an  appeal  from  the  city  court  of  New  York  to  tbe  court  of 
appeals,  without  a  previous  review  by  the  court  of  common  pleas, 
is  unconstitutional  and  void. 

The  act  (Laws  of  1883,  chap.  2G)  changing  the  name  of  the  mariiio 
court  of  the  city  of  New  York  to  the  city  court  of  New  York,  did 
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not  ehangc  the  court  itself  or  make  any  change  in  its  judges,  or 
officers  or  juriediction,  or  deprive  the  court  of  common  pleas  of 
jurisdiction  to  reyiew  its  judgments. 
{Decided  October  26,  1S8G.) 

Motion  in  each  case  to  dismiss  appeal  from  the  gen- 
eral term  of  the  city  court  of  New  York  to  the  court 
of  appeals. 

The  appeal  in  each  case,  was  taken  subsequent  to 
the  passage  of  Laws  of  1886,  chapter  418,  amending 
Section  191  of  the  Code  of  Civil  Procedure,  from  a 
judgment  of  the  general  term  of  the  city  court  of  New 
York  determining  an  appeal  from  a  judgment  of  the 
trial  term  of  said  court.  The  judgment  of  the  general 
term  had  not  in  any  one  of  the  cases,  been  reviewed 
by  the  court  of  common  pleas. 

David  Leventrilty  for  respondent  and  motion  in 
Hutkoflf  V.  Demorest. 

William  F,  Mac  JSaCy  for  respondent  and  motion 
in  Caldwell  v.  Wall. 

WeJile  ds  Jordan,  for  respondent  and  motion  in 
Greiner  v.  Hamburger. 

JoJm  R.  Marvin,  for  appellant,  and  opposed  in  Hut- 
koff  "0,  Demorest,  and  W.  T.  Birdsall,  for  api>ellanty 
and  opposed  in  Caldwell  v.  Wall. 

The  court  of  appeals  may  lawfully  take  the  juris* 
^diction  the  act  confers.  The  constitution  (art.  6, 
§  3)9  provides  that,  ^^  there  shall  be  an  existing 
supreme  court  with  general  jurisdiction  in  law  and  in 
equity,  subject  to  such  appellate  jurisdiction  of  the 
court  of  appeals  as  now  is  or  may  be  prescribed 
by  law.'*  This  provision  was  interpreted  by  the 
court  of  appeals  in  Butterfield  r,  Rudde  (58  N. 
T.    490),    where    the  court  held,   that  '*  the  appel- 
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late  jurisdiction  [of  the  court  of  appeals]  over  judg* 
ments  from  other  courts  is  subject  to  the  same  regala- 
tion  by  the  legislature,"  which  •tpeans  that  section  6 
is  to  be  construed  with  the  otlier  provisions  of  the 
constitution  and  so  construed,  the  powers  and  juris- 
diction of  the  courts  mentioned  in  it  eo  nomine  or 
authorized  by  it  are  "subject  to  such  appellate  juris- 
diction of  the  court  of  appeals  as  now  is  or  may  be 
prescribed  by  law.'*     In  other  words,  the  power  to 
regulate  the  right  of  appeal  to  the  court  of  appeals  • 
was  left   to   the    discretion   of   the  legislature  unre- 
strained by  limitations  of  any  kind.    Article  14,  sec- 
tion 12,  of  the  constitution  makes  this  meaning  more  • 
plan.     It  provides  that  ''all  local  courts  established 
in  any  city  or  village,  including  the  superior  court,  com-  ' 
mon  pleas,  sessions  and  surrogate's  courts  of  the  city  ^ 
and  county  of  New  York,  shall  remain  until  otherwise 
directed  by  the  legislature,  with  their  present  powers 
and  jurisdictions."     That  this  is  so  is  also  evidenced 
by  the  law  regulating  appeals  to  the  court  of  appeals 
from  the  city  court  of  Brooklyn.    Article  6  of  the 
constitution  went  into  effect  January  1,  1870.      The  * 
People  V.  Gardner,  45  Iff.  Y.  812 ;  Same  v.  Norton,  C9 
Barb..l69.     At  that  time  appeals  from  the  city  court 
of  Brooklyn  went  to  the  supreme  court,  general  term, 
and  from  thence  to  the  court   of  appeals.     In  1871 
(chap.  282)  leave  to  go  to  the  court  of  appeals  direct  • 
was  given  for  the  first  time,  and  thus  in  face  of  a- 
constitutional  prohibition  against  impairing  the  juris- 
diction of  the  supreme  court.     De  Hart  v.  Hatch,  8 
Ifun,  375,  approved  in  the  People  v.  Mayor,  79  JV.  T. 
689,  590.     And  yet  the  court  of  appeals  has  exercited-. 
the  power  to  review  the  judgments  of  the  city  court 
of  Brooklyn,  under  the  act  of  1871,  for  over  fifteen 
years.     If  that  act  was  unconstitutional,  it  is  surpris-i 
ing  that  the  court  of  appeals,  or  some  other  aggrieved 
litigant,  did  not  find  it  out  before.    That  the  jurisdic* 
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lion  of  the  supreme  court  is  as  inviolate  as  that  of  the 
common  pleas,  see  Butterfield  v.  Badde,  68  iT.  J. 
490  ;  De  Hai  t  v.  Hatch,  3  Ifun^  375,  approved  of  in 
People  V.  Mayor,  79  iV.  Y.  589,  690,  If  the  act  relat- 
ing  to  appeals  from  the  city  court  of  New  York  is 
unconstitutional,  that  relating  to  the  city  court  oi 
i3rooklyn  is  open  to  the  same  objection. 

The  act  in  question,  so  far  as  this  case  is  concerned, 
takes  nothing  from  the  common  pleas  which  it  had  in 
January,  1870,  when  the  constitution  went  into  effect. 
The  amount  claimed  and  recovered  herein  exceeds 
81,000.  The  marine  court  in  1870  had  jurisdiction 
only  to  the  extent  of  $500,  see  McAdam^s  Marine 
Court  Pr.  (2  ed.)  p.  4.  Its  jurisdiction  was  increased 
to  $1,000  May  10,  1872  (chap.  629,  §  3),  and  to  $2,000, 
June  3,  1876  (chap.  479,  §  1),  so  that  as  to  appeals 
in  cases  where  the  recovery  exceeded  $500  (as  in  this 
case),  there  can  be  no  question  but  that  the  legislature 
creating  the  new  and  extended  jurisdiction  may  per- 
mit appeals  in  respect  thereto  to  go  to  the  court  of 
appeals. 

It  is  elementary  that  an  act  may  be  to  an  extent 
constitutional  and  beyond  that  unconstitutional.  The 
constitutional  and  unconstitutional  {)rovisions  may  he 
contained  in  the  same  section,  and  yet  be  perfectly 
distinct  and  separable,  so  that  the  first  may  stand, 
though  the  last  fall.  ...  If  a  statute  attempts  to 
accomplish  two  or  more  objects,  and  is  void  as  to  one, 
it  may  still  be  in  every  respect  complete  and  valid  as 
to  the  other.  Cooley  on  Const.  Lira.  3  ed.  177, 178. 
Denio,  Ch.  J.,  in  the  People  ©.  Draper  (15  N.  Y. 
643^  said:  "The  people  in  framing  the  constitu- 
tion, committed  to  the  legislature  the  whole  law-mak- 
ing power  of  the  State,  which  they  did  not  expressly 
or  impliedly  withhold.  Plenary  power  in  legislature 
for  all  purposes  of  civil  government  is  the  rule.  A 
prohibition  to  exercise  a  particular  power  is  an  excep- 
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tion.  In  inqairiug,  therefore,  whether  a  given  stat- 
ute is  constitutional,  it  is  for  those  who  question  its 
validity  to  show  that  it  is  forbidden."  '*lt  has  never 
before  been  questioned,  so  far  as  I  know,"  said  Ked- 
FiKLD,  Ch.  J.,  in  Thorpe  v.  Rutland  &  B.R.  R.  Co.  (27 

Vt.  142)  "that  the  American  legislatures  have  the 
sunie  unlimited  power  in  regard  to  legislature  which 
resides  in  the  British  parliaments,  except  where  they 
are  restrained  by  writ  ten  constitutions."  To  the  same 
effect  see  cases  collated  in  2  Abb.  iT.  Y.  Dig.  \}.  118 
•  .  .  .  *'The  court  of  common  i)leas  of  the  city 
and  county  of  New  York  is  continued  with  the  pow- 
ers and  jurisdiction  it  has  now,  and  such  further  civil 
and  criminal  jurisdiction  as  may  be  conferred  by  law" 
{Constilulion^  art.  VI.  g  12).  The  term  "powers" 
as  used  in  this  section,  is  supposed  to  be  synonymous 
with  the  term  "jurisdiction"  therein  employed,  for 
the  term  "jurisdiction"  means  "power"  to  hear  and 
determine,  &c.  {I  Abb.  Law  Die.  title  "jurisdiction," 

Websiefs  Dic.^  title  "jurisdiction").  The  term 
"  powers"  was  not  intended  to  apply  to  remedial  leg- 
islation, or  otherwise  every  provision  of  the  New  Code 
which  takes  away  or  modified  any  of  the  remedial 
powers  of  the  court  of  common  pleas,  which  it  pos- 
sessed at  the  time  this  constitutional  provision  was 
adopted,  is  unconstitutional  and  void.  Every  statute 
since  passed  limiting  or  modifying  these  ^lowers  is 
also  unconstitutional  and  void.  The  word  "powers" 
therefore,  cannot  ba  held  to  prevent  the  legislature 
from  changing  the  remedies  of  suitors  so  long  as  it 
does  not  takeaway  the  vested  "jurisdiction"  (prop- 
erly so  called),  of  the  court  of  common  i)leas.  The 
Code  in  existence  when  this  constitutional  provision 
was  passed,  ennmei^atesand  defines  the  jurisdiction  of 
the  cx>urt  of  common  pleas  {Code  of  Procedure^  §§  33, 
34,  35).  None  of  th^se  sections  embrace  appeals 
from  the  marine  (now  city)  court,  so  that  the  constitu- 
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lionia  using  the  term  ''jurisdiction''  in  referring  to 
tUe  common  pleas,  did  nut  in  tlie  light  of  then  exist- 
ing litigation  intend  to  include  wiihin  it  appeals  from 
the  marine  court.  If  it  be  claimed  that  because  the 
common  pleas,  bad  *' power"  to  hear  these  appeals, 
when  the  constitutional  provision  was  adopted  that  it 
is  to  be  included  in  I  he  term  ''powers"  as  therein 
employed  ;  then  we  answer  that  it  was  a  mere  remed- 
ial power  and  subject  to  the  control  of  the  legislature, 
and  this  point  will  be  next  considered.  Tlie  term 
"  jnrisdiction,"  as  used  in  ihe  constitution  in  reference 
to  the  common  pleas,  refers  to  its  original,  and  not  to 
its  appellate  jurisdiction.  For  the  term  ''appellate" 
is  not  used  either  with  respect  to  its  powers  or  its  jur- 
isdiction. The  same  article  of  the  constitution  (Art. 
C,  §  6)j  provides  that  "there  shall  be  an  existing 
supreme  court  with  general  jurisdiction  in  law^  and  in 
equity,  subject  to  the  appellate  jurisdiction  of  the 
courts  of  appeals,  as  now  is  or  may  be  prescribed  by 
law.  The  jurisdiction  of  the  supreme  court  is  as  invi- 
olate as  that  of  the  common  pleas,  and  yet  in  1871 
(chap.  282),  the  right  to  hear  and  determine  appeals 
from  the  city  court  of  Brooklyn  was  taken  from  the 
supreme  court,  general  term,  and  given  to  the  court 
of  appeals.  The  right  of  appeal  exists  only  by  favor 
of  the  legislature,  and  can  be  taken  away  or  regulated 
at  pleasure.  It  is  a  mere  remedial  power,  and  the 
legislature  may  change  existing  remedies  at  will.  It 
is  laid  down  as  an  elementary  rule,  that  the  "individ- 
ual citizen  with  all  his  rights  to  protection  has  no 
vested  right  in  what  is  known  in  the  law  as  remedies, 
nor  in  any  particular  existing  remedy.  He  has  no 
such  vested  interest  in  the  existing  laws  of  the  State, 
as  precludes  their  amendment  or  repeal  by  the  legisla- 
ture" {Potter's  JDwarrh  Statutes,  471,  472).  The  act 
is  constitutional  in  all  its  parts,  as  appeal  is  not  a 
vested  right,  but  a  mere  legislative  privilege  subject 
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to  change  by  it  at  will.  We  will  cite  a  few  opinions 
of  the  court  of  appeals  on  this  subject,  (a.)  A  statute 
which  takes  away  a  future  right  of  appeal  is  not 
unconstitutional  (Grover  v.  Coon,  1  iV.  Y.  636).  (6.) 
A  statute  which  takes  away  an  existing  right  of  appeal 
is  constitutional  {In  re  Palmer,  40  iT.  T.  561).  (c.) 
The  act  limiting  appeals  to  the  court  of  api)eals  to 
judgments  wherein  the  sum  in  controversy  exceeds 
$500  has  been  held  to  be  constitutional  by  the  court 
of  appeals  (People  v,  Horton,  64  iV.  T.  68;  Roose- 
velt V.  Linkert,  67  If.  Y.  447).  {d.)  All  the  changes 
made  by  the  legislature  by  way  of  amendments  to 
the  Code  in  respect  to  appeals,  have  been  held 
constitutional,  (e.)  The  right  to  Or  review  in  civil 
cases  is  not  a  natural  and  inherent  right,  which  can- 
not be  taken  away  by  legislation,  but  is  created,  and 
the  jurisdiction  of  the  court  is  prescribed  by  statute 
(People  V.  E'owler,  65  N.  Y.  676).  ...  As  the 
original  and  appellate  jurisdiction  of  the  city  court  Is 
purely  legislative,  it  must  in  the  nature  of  things, 
be  wholly  within  legislative  control.  It  cannot  be 
that  part  of  it  (the  incidental  branch  of  appeal  to  the 
common  pleas)  is  protected  by  the  constitution,  so  as 
to  be  unalterable,  and  the  root  and  body  subject  to 
legislative  control  only.  Indeed,  the  legislature  has 
power  to  entirely  abolish  the  city  court  as  a  judicial 
tribunal,  root,  body  and  branches  (see  Neuzler  v.  Peo- 
ple, 68  N.  Y.  616).  These  various  decisions  and  sug- 
gestions show  that  there  is  no  such  thing  as  a  vested 
or  constitutional  right  of  appeal,  but  it  is  matter 
purely  within  legislative  control. 

A.  J.  DittenJioefen  {Rose  &  Putzel^  attorneys),  for 
appellant  and  opposed  in  Greiner  v.  Hamburger. 

Rapallo,  J. — Article  6  of  the  Constitution  of  the 
State  was  adopted  by  the  people  at  the  November 
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eiectioa  ia  1869,  and  declared  adopted  by  the  Board 
of  State  Canvassers  December  6, 1869.  One  of  its  pro- 
visions was  that  the  superior  court  of  the  city  of  ^e\v 
Yorlc  and  the  court  of  common  pleas  of  the  city  and 
county  of  Kew  York,  the  8UX)erior  court  of  Buffalo 
and  the  city  court  of  Brooklyn,  were  continued,  with 
the  powers  and  jurisdiction  they  then  severally  had, 
and  such  further  civil  and  criminal  jurisdiction  as 
might  be  conferred  by  law  (Art.  6,  §  12). 

In  the  case  of  Popiinger  v.  Yutte  (102  JV.  Y.  38),  we 
decided  that  this  provision  superseded  section  12  of 
article  14,  which  declared  that  those  courts  should 
remain,  uutil  otherwise  directed  by  the  legislature, 
with  their  then  present  powers  and  jurisdiction  ;  that 
after  the  adoption  of  article  6,  it  was  beyond  the 
power  of  the  legislature  to  take  from  those  courts  any 
of  the  powers  or  jurisdiction  which  they  had  at  the 
time  of  the  adoption  of  the  article,  and  that  conse- 
quently subd.6  of  section  263  of  the  Code  of  Civil  Pro- 
cedure, which  purported  to  confine  their  jurisdiction 
in  judgment  creditors'  actions  to  cases  when  the  judg- 
ment on  which  the  action  was  founded  was  recovered 
in  the  same  conrt,  was  inoperative  and  void,  because 
at  the  time  of  the  adoption  of  article  6  those  courts 
had  general  jurisdiction  in  equity  within  their  terri- 
torial limits,  co-extensive  with  that  of  the  supreme 
court,  and  subd.  5  purported  to  fake  away  part  of  that 
jurisdiction  by  limiting  it  in  judgment  creditors'  suits 
to  judgments  recovered  in  the  same  court. 

At  the  time  of  the  adoption  of  article  6  the  juris- 
diction and  powers  of  the  court  of  common  pleas  of 
the  city  and  county  of  New  York  were  declared  and 
enumerated  in  title  5  of  the  Code  of  Procedure  (§§  33, 
34). 

Section  34  is  in  the  following  words :  '*§34.  The 
court  of  common  pleas  of  the  city  and  county  of  New 
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York  shall  also  have  power  to  review  the  judgments 
of  the  marine  court  of  the  city  of  New  York,  and  of 
the  justices'  courts  in  that  city." 

By  the  act  of  188a  (chap.  26),  the  name  of  the 
marine  court  was  changed  to  the  city  court,  but  it  still 
remained  the  same  court,  with  the  same  judges  and 
officers  and  the  same  jurisdiction,  and  the  jjower  to 
review  its  judgments  continued  in  the  court  of  com 
mon  pleas  under  its  original  grant  of  power. 

By  chap.  416,  of  the  laws  of  1886,  it  was  sought 
indirectly  and  by  language,  the  full  eflFect  ot  which 
would  not  readily  be  observed  by  a  casual  reading,  to 
take  from  the  court  of  common  i)lea8  the  important 
power  of  reviewing  the  judgments  of  the  marine  court, 
now  the  city  court,  and  to  authorize  an  appeal  from 
those  judgments  direct  to  the  court  of  appeals,  with- 
out requiring  that  they  should  first  be  subjected  to 
review  by  the  court  of  common  j^leas.  The  enactment 
is  as  follows : 

**  Section  1.  Subdivision  two  of  section  191  of 
chap.  448,  of  the  Laws  of  1876,  entitled,  '  An  act  relat- 
ing to  courts,  officers  of  justice  and  civil  proceedings,' 
is  hereby  amended  so  as  to  read  as  follows :  2.  An 
appeal  cannot  be  taken  in  an  action  commenced  in  a 
court  of  a  justice  of  the  peace,  or  in  a  district  court 
of  tlie  city  of  New  York,  or  in  the  city  court  of 
Yonkers,  or  in  a  justice's  court  of  a  city,  unless  the 
court  below  allows  the  appeal  by  an  order  made  at 
the  general  term  which  rendered  the  determination, 
or  at  the  next  general  term  after  judgment  is  entered 
thereupon.  An  action  discontinued  because  the  answer 
set  forth  matter  showing  that  the  title  to  real  property 
came  in  question,  and  afterwards  prosecuted  in 
another  court,  is  not  deemed  to  have  been  commenced 
in  the  court  wherein  the  answer  was  interposed  within 
the  meaning  of  this  subdivision.    The  city  court  of 
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New  York  shall  be  deemed  a  superior  city  court 
within  the  meaning  of  section  100  of  the  Code  of  Civil 
Procedure. 

*'  Section  2.  This  act  shall  take  effect  immediately, 
but  shall  not  apply  to  any  actions  now  pending  in 
which  the  time  to  appeal  has  not  already  expired." 

If  the  act  were  construed  literally  it  could  not 
have  any  operation  whatever,  for  it  would  have  no 
application  to  any  actions  pending  at  the  time  of  its 
passage,  in  which  the  time  to  appeal  had  not  then 
already  expired,  and  it  is  difficult  to  suppose  any  case 
to  which  under  that  restriction  it  could  apply.  But 
reading  it  as  if  the  word  "not"  were  omitted,  it  is 
still  subject  to  the  fundamental  objection  that  it  con* 
travenes  section  12  of  article  6  of  the  Constitution  by 
depriving  the  court  of  common  pleas  of  its  jurisdiction 
and  power  to  review  the  judgments  of  the  marine  (city) 
court  which  it  possessed  at  the  time  of  the  adoption 
of  the  article,  and  which  were  thereby  rendered  per- 
manent and  placed  beyond  the  power  of  the  legisla- 
ture to  take  from  that  court. 

The  act  authorizing  appeals  to  this  court  from  the 
decisions  of  the  general  term  of  the  city  court  of 
Brooklyn  (Laws  of  1871,  ch.  282)  and  its  recognition 
by  this  conrt  by  entertaining  such  appeals,  are  relied 
upon  by  the  appellants  as  giving  support  to  their 
position  in  the  present  cases.  But  we  do  not  see  that 
they  affect  the  question.  There  is  no  provision  in  the 
constitution  in  relation  to  the  supreme  court  which 
could  be  construed  as  restraining  the  legislature 
from  taking  from  that  court  the  appellate*  juris- 
diction over  the  judgments  of  the  city  court  of 
Brooklyn  which  it  possessed  in  1869  and  1870,  and  the 
question  now  presented  could  not  arise  in  respect  to 
the  act  of  1871,  before  referred  to. 

The  motions  to  dismiss  the  appeals  in  the  above 
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entitled  cases  should  be  granted,  but  as  the  question 
is  new  no  costs  should  be  allowed  to  either  party. 

All  concurred. 


DRAKE,  Appellant,  v.  DRAKE,  et  al.,  Respond- 
ents. 

Supreme  Court,  Pip^t  Department,  General  Term, 

October,  1886. 

§  1866. 

Action  to  eanitrue  will, — Jaritdiction  of  Supreme  Court, 

Where  one  J.  D.  gave  by  hh  last  wiU  and  testament,  to  one  M.  11. 
D.,  full  power  and  authority  to  devise  or  appoint  by  her  last  will 
and  testament,  or  other  instrument  in  writing,  certain  real  property 
owned  by  him,  and  the  said  M.  H.  D.  subsequently  by  her  lust  wiU 
and  testament,  and  a  codicil  thereto,  devised  the  said  lands,  and 
both  said  wills  and  said  codicil  were  thereafter  duly  admitted  to 
probate, — Htld,  that  the  Supreme  Court  had  jurisdiction  of  an 
action  seeking  a  determination  as  to  the  yalidity,  construction  and 
effect,  of  the  will  of  the  said  J.  D.  so  far  as  it  is  related  to  said 
property,  and  of  any  attempted  testamentary  disposition  thereof 
by  said  will,  and  of  the  Talidity,  construction  and  effect  of  the  will 
and  codicil,  of  M.  H.  D.  in  relation  to  the  same  lands,  and  of  any 
attempted  testamentary  disposition  thereof  ;  that  such  an  applica- 
tion was  a  plain  application  to  the  court  for  the  construction  of  a 
devise  of  a  power  in  trust  by  one  will,  and  of  the  sufficiency  of  the 
execution  of  that  power  by  the  other  will,  nnder  section  1866  of  Iho 
Code  of  Civil  Procedure,  which  was  specially  and  particularly 
designed  to  meet  the  questions  arising  under  both  wills. 

Weed  e.  Weed  (04  iT.  T.  243)  distinguished.  Thiers  v.  Thiers  (9S 
Id.  608),  followed. 

(Decided  October^  1866  ) 
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Appeal  from  a  judgment  of  the  special  term  sus- 
tainiog  a  demurrer  and  dismissing  the  complaint. 

The  opinion  states  all  material  facts. 

Josep7i  F.  Choate  {EoartSj  CJioate  db  Beaman^  attor- 
neys), for  x^Iain tiff-appellant. 

James  C.  Carter  {Crane  <t  Lockwood,  attorneys), 
for  defendants-respondents. 

The  title  asserted  by  the  plaintiff,  being  a  pure 
legal  estate,  if  he  is  not  in  possession,  his  appropriate, 
ample,  and  only  remedy  is  an  action  in  the  nature  of 
ejectment  to  recover  possession.  If  he  is  in  pos- 
session, the  proof  of  that  title  will  be  a  sure  defense 
against  any  attack.  He  needs  no  other  remedy. 
These  are  very  old  and  familiar  rules.  Weed  v. 
Weed,  94  N.  Y.  243 ;  Wager  t).  Wager,  89  Id.  161  ; 
Chipman  v.  Montgomery,  63  Id.  230 ;  Post  v.  Hover, 
33  Id.  602  ;  Bowers  v.  Smith,  10  Paige,  200.  Like 
most  general  rules  they  are  subject  to  some  excep- 
tions. None  of  these,  however,  embrace  the  plaintifPs 
case.  1.  Persons  standing  in  the  attitude  of  trustees 
are  sometimes  embarrassed  by  questions  of  difficulty 
concerning  the  course  they  ought  to  pursue. 
Courts  of  equity  will  entertain  a  suit  by  them  seeking 
for  instructions,  and  the  decree  will  give  them  protec- 
tion. The  questions  of  doubt  in  such  cases  frequently 
relate  to  the  construction,  validity  or  effect  of  wills 
and  deeds,  and  in  this'form  there  is  a  jurisdiction  in 
equity  to  entertain  suits  for  construction.  In  some  of 
such  cases  a  cestui  que  trust  may  bring  a  like  action. 
2.  Sometimes  also  the  title  of  the  party  in  possession 
of  an  estate  in  real  property,  although  his  actual 
enjoyment  may  not  be  obstructed,  may  be  threatened 
by  a  person  asserting  some  right  under  some  deed, 
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judgment,  mortgage  or  other  instrnment,  or  making 
some  other  adverse  claim.  Such  threat  may  impair 
the  marketable  character  of  the  property,  or  the  party 
making  the  adverse  claim  may  refrain  from  the  asser- 
tion of  his  right  until  the  loss  of  evidence  by  the  lapse 
of  time  and  the  chances  and  changes  of  life  may  render 
the  defense  against  it  difficult  or  impossible.  This  is 
the  fonndation  of  those  heads  of  equity  known  as  the 
jurisdiction  for  the  cancellation  and  delivery  up  of 
deeds,  the  removal  of  clouds  upon  title,  and  the  quia 
timet  jurisdiction. 

Our  statute  relative  to  the  determination  of 
adverse  claims  to  real  property  is  founded  upon  these 
considerations  of  policy.  The  plaintiflE's  case  is  wholly 
outside  of  this  exceptional  class.  Baily  v.  Briggs,  66 
N.  F.  407  ;  Scott  v.  Onderdonk,  14  Id.  9  ;  Ryerson  v. 
Willis,  81  Id.  281.  The  action  cannot  be  maintained 
under  section  1866  of  the  Code  of  Civil  Procedure. 
1.  This  crude  and  unintelligible  section,  founded  upon 
:i  misconception  of  the  statutes  (Laws  of  1863,  chap. 
238 ;  1879,  chap.  316)  from  which  it  was  drawn,  should 
not  be  construed  as  superseding  those  sound  and  use- 
ful rules  of  procedure  which  the  long  experience  of 
courts  has  shaped  and  established.  2.  The  artilicers 
of  this  provision  seem  to  have  been  under  the  impres- 
sion that  there  was  a  general  jurisdiction  in  equity, 
or  somewhere,  to  determine  '*  the  validity  of  a  deed 
purporting  to  convey  land"  .  .  ''in  an  action  brought 
for  that  purpose."  It  is  only  in  cases  where  this  can 
be  done,  and  in  the  manner  only  in  which  this  can  be 
done,  that  the  validity,  construction  or  effect  of  a  tes- 
tamentary disposition  of  lands  can  under  this  section 
be  determined.  ...  3.  Upon  consulting  the  author- 
ities it  will  probably  be  found  that  the  "  validity  of  a 
deed  "  cannot  be  " determined "  at  all  ''in  an  action 
brought  for  that  purpose  alone." 
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Macomber,  J.— The  demurrers  of  the  defendants 
Benjamin  Drake,  Mary  P.  Drake,  Emily  T,  Smith, 
Ethelbert  H.  Smith,  Anna  T.  L.  Atterbury  and  Louis 
B.  Atterbury  to  the  complaint,  were  interposed  upon 
the  ground  that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  demurrer 
of  the  defendants  Mary  K.  Black,  Charles  N,  Black 
and  James  Drake  Black  was  put  upon  the  same 
ground  and  also  upon  the  further  ground  that  the 
court  had  not  jurisdiction  of  the  subject  of  the  action. 

The  order  sustaining  the  demurrers  is  expressly 
stated  to  be  upon  the  ground  that  the  court  had  rot 
jurisdiction  of  the  subject  of  the  action.  In  so  far  as 
this  decision  affects  the  demurrers  which  were  inter- 
posed for  the  reason  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  it  would 
be  a  mis-trial,  because  it  would  not  be  possible  to  sus* 
tain  a  demurrer  upon  any  ground  other  than  that 
upon  which  it  was  placed.  This  does  not  affect  the 
general  principle  that  the  jurisdiction  of  the  court 
may  always  be  questioned  at  the  trial,  whether  such 
jurisdiction  is  challenged  by  the  answer  or  not  {Code 
do.  Pro.  §  499).  Nevertheless,  inasmuch  as  one  of 
the  demurrers 'raised  the  question  of  the  jurisdiction 
of  the  court,  it  was  doubtless  deemed  advisable  by 
counsel  upon  both  sides  to  have  that  question  settled 
for  the  benefit  of  all  of  the  parties,  and  hence  no  sug- 
gestion has  been  made  that  the  decision  was,  in  part 
at  least,  a  mis-trial,  but,  on  the  contrary,  counsel  unite 
in  asking  us  to  pass  only  upon  the  question  that  was 
considered  by  the  special  term,  namely,  that  of  the 
jurisdiction  of  the  court  (o  entertain  the  case  as  made 
by  the  complaint. 

The  action  is  brought  to  determine  the  validity, 
construction  and  effect  of  certain  provisions  of  the  last 
will  and  testament  of  Mary  Hopeton  Drake  and  James 
Drake.    The  complaint  alleges  the  due  execution  of 
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the  last  will  of  James  Drake,  and  his  death  subse- 
qaently  thereto,  and  the  adoiission  of  the  same  to 
probate  before  the  sarrogate  of  the  county  of  New 
York,  and  sets  forth  the  will  and  codicil  in  hcBc  verba. 
It  then  proceeds  to  set  out  in  detail  the  description  ul" 
the  several  lots  of  land  in  the  city  of  New  Yoik, 
including  the  eleven  lots  hereinafter  mentioned,  owned 
by  the  testator  at  the  time  of  lus  death,  of  which  the 
plaintiff,  with  others,  is  in  possession.  It  also  con- 
tains suitable  allegations  showing  the  relationship  of 
the  plaintiff  with  the  several  defendants  to  the  testa- 
tor, as  heirs  at  law  or  devisees.  The  ninth  provision 
of  this  will  reads  as  follows:  ^'lu  case  of  the 
death  of  the  said  Mary  Hopeton  Drake,  without  leav- 
ing lawful  issue  surviving  at  the  time  of  her  decease, 
then,  and  in  such  cases,  I  give  and  devise  to  her  full 
power  and  authority  to  devise  or  appoint  by  her  last 
will  and  testament,  or  other  instrument  in  writing, 
executed  by  her  in  the  manner  hereinbefore  men- 
tioned, the  said  eleven  dwelling-houses  and  lots  of 
land  last  above  mentioned,  and  each  and  every  of 
them,  to  all  or  any  or  either  of  my  sisters,  Susan  Ann 
Drake,  Sarah  Ann  Lawrence  and  Mary  N.  Keene,  or 
to  all  or  any  or  either  of  the  lawful  issue  of  my  said 
sisters  from  and  after  the  death  of  the  said  Mary 
Hopeton  Drake  forever  thereafter,  and  in  such  shares 
and  proportions  as  she  may  think  proper ;  and  in  such 
case  I  hereby  give  and  devise  the  same  in  case  of  such 
devise  or  appointment,  and  in  default  of  said  last  men- 
tioned devise  or  appointment  of  the  said  Mary  Hope- 
ton  Drake,  and  without  leaving  lawful  issue  her  sur- 
viving, I  hereby  give  and  devise  the  last  mentioned 
eleven  dwelling  houses  and  lots  of  land  to  my  sisters 
above  named,  and  to  their  heirs  and  assigns,  from 
and  after  the  death  of  the  said  Mary  Hopeton  Drake 
forever,  to  be  divided  among  my  said  sisters  in  equal 
shares ;  and  in  case  of  the  death  of  any  or  either  of 
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my  said  sisters  daring  the  lifetime  of  said  Mary  Hopor 
ton  Drake,  leaving  lawful  issne,  then  in  snch  case  last 
mentioned  the  said  issue  of  each  one  so  dying  shall 
take  the  share  or  part  thereof  which  the  parent  of 
such  issue  would  have  taken  if  she  had  survived*" 
It  is  out  of  the  foregoing  article  of  the  will  of  James 
Drake  that  the  questions  of  law  designed  by  plaintifE 
to  be  jiresented  to  the  court  principally  arise. 

It  further  appears  that  Mary  Hopeton  Drake  sur- 
vived the  testator,  and  after  the  death  and  the  probate 
of  the  will  she  took  i>os8ession  of  the  eleven  lots  of 
land  particularly  set  forth  in  the  complaint,  and  con- 
tinued to  occupy  and  possess  the  same  until  her 
death.  Mary  Hopeton  Drake,  it  is  shown,  died  on  June 
24,  1881,  unmarried  and  without  issue,  having  pre- 
viously made  her  last  will  and  testament,  bearing  date 
June  14, 1881,  and  a  codicil  thereto,  bearing  date  June 
91, 1881,  both  of  which  instruments  are  set  out  in  full  in 
the  complaint,  and  were  duly  admitted  to  probate  by 
the  same  surrogate.  By  the  second  article  of  her  will 
she  recites  the  fact  of  the  devise  to  her  of  the  eleven 
houses  and  lots  mentioned  in  the  will  of  James  Drake, 
and  the  authority  to  devise  the  same  as  therein  provi- 
ded, and  then  proceeds  to  make  a  disposition  thereof 
to  sundry  i)er8ons  in  different  shares.  By  the  first 
article  of  her  codicil  she  revokes  the  devise  made  in 
the  second  clause  of  her  will  to  James  Drake  Black, 
and  devises  him  other  property  in  lieu  thereof.  She 
also  revokes  the  devise  to  Mary  Hopeton  Smith,  and 
in  place  thereof  gives  her  other  property ;  and  also 
revokes  the  devise  to  Mary  Hopeton  Drake,  and  gives 
lier  other  property  instead  thereof.  By  the  second 
clause  of  her  codicil  she  devises  to  Hopeton  Drake 
Atterbury,  land  on  the  western  side  of  Broadway,  in 
the  city  of  New  York,  describing  it,  nlso  i)ivmi6es  on 
Twelfth  street  adjoining,  to  have  and  to  hold  the  same 
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to  the  said  Hope  ton  Dr&ke  Atterbnry,  and  to  her  heir^ 
and  assigns  forever.  And  if  the  devisees  should  no6 
be  living  at  the  time  of  the  death  of  the  testator,  thea 
the  same  should  go  to  her  lawful  issue  equally,  and  ia 
the  event  of  her  death  before  the  testator,  without 
lawful  issue  surviving  her,  then  the  property  should; 
form  a  part  of  her  residuary  estate  and  be  disposed  of 
as  directed  in  relation  to  that  portion  of  her  property. 

The  complaint  further  alleges  that  article  second 
of  said  will  of  said  Mary  Hopeton  Drake,  and  articles 
first  and  second  of  her  codicil  thereto,  are  void,  inoper^ 
ative  and  of  no  effect  in  so  far  as  they  relate  to  OQ 
attempt  to  devise  or  appoint  or  dispose  of  lands  in  thei 
complaint  particularly  described,  or  any  "part  thereof,: 
and  that  as  to  said  lands  and  premises  the  said  Mary 
Hopeton  Drake  has  failed  to  devise  or  appoint  tho 
same  under  law  by  virtue  of  the  power  of  appointment 
given  to  her  in  and  by  the  last  will  and  testament  of 
James  Drake.  Thence  follows  a  suitable  prayer  foe 
relief,  based  upon  such  allegations,  and  a  further 
prayer  that  the  validity,  construction  and  effect  undei! 
the  laws  of  the  State  of  New  York,  of  the  will  of  thet 
said  James  Drake,  deceased,  in  so  far  as  it  relates  ta 
the  lands  and  premises  mentioned,  and  the  validity/ 
construction  and  effect  under  the  laws  of  any  testat 
mentary  disposition  of  said  lands,  in  that  will  con< 
tained,  be  determined  by  this  court ;  that  the  validity^ 
construction  and  effect  of  the  last  will  and  codicil  of 
Mary  Hopeton  Drake  in  relation  to  the  same  subject 
matter,  or  of  any  attempted  testamentary  disi)09ition 
of  those  lands  and  premises  or  any  juirt  thereof,  in 
and  by  the  will  of  Mary  Hopeton  Drake,  be  also 
determined  by  the  Court;  together  with  a  suitable 
prayer  for  injunction  and  appointment  of  a  receiver,  &c* 

It  will  thus  be  seen  what  was  in  the  mind  of  the 
counsel  who  drew  the  complaint,  and  what  questions 
of  law  may  arise  for  the  determination  of  the  court. 
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We  are  not  asked  to  make  a  oonstrnction  of  any  of 
these  provisions  of  the  wills  respectivelyy  nor  to  pro- 
nounce any  of  their  provisions  valid  or  invalid*  bat  are 
asked  to  consider  only  the  qaestion  of  jarisdiction  of 
the  court  to  entertain  a  complaint  containing  these 
allegations,  and  by  which  a  oonstrnction  of  this  nature 
is  sought.  The  learned  judge,  at  special  term,  based 
his  decision  upon  the  case  of  Weed  v.  Weed  (94  iT.  T. 
248).  That  case  holds  only  that  a  devisee  who  claims 
a  mere  legal  estate  in  the  real  property  of  the  testator 
where  there  is  no  trust,  cannot  maintain  an  action  for 
the  construction  of  a  devise,  but  nmst  assert  his  title 
by  ler^l  action,  or,  if  in  x>osses8ion,  must  await  an 
attack  upon  him,  and  set  up  the  devise  in  answer  to 
the  hostile  claim.  The  court  there  held  that  there  was 
no  element  in  the  case  of  equitable  jurisdiction,  or 
cognizance,  inasmuch  as  there  was  no  trust  provided 
for  by  the  terms  of  the  will.  That  decision  was  in  a 
case  arising  before  the  enactment  of  section  1866  of  the 
Code  of  Civil  Procedure,  upon  which  the  complaint  in 
this  action  is  manifestly  based,  and  furthermore  does 
not,  in  our  judgment,  meet  any  question  that  is 
designed  to  be  presented  by  the  plaintiff  in  this  action. 
The  question  before  us  rather  is  this :  assnming  the 
principle  of  Weed  v.  Weed  to  exist,  as  it  has  existed 
from  time  immemorial,  is  this  plaintiff  in  a  situation  to 
call  upon  the  court  for  the  construction  of  the  particu- 
lar wills  above  mentioned  i 

Section  1866  of  the  Code  of  Civil  Procedure  is  as 
follows:  "The  validity,  construction  or  effect,  under 
the  laws  of  the  State,  of  a  testamentary  disposition  of 
real  property  situated  within  this  State,  or  of  an  inter- 
est in  such  property,  which  would  descend  to  the  heir 
of  an  intestate,  may  be  determined,  in  an  action 
brought  for  that  purpose,  in  like  manner  as  the  valid- 
ity of  a  deed,  purporting  to  convey  land,  maybe  deter- 
mined.   The  judgment  in  such  an  action  may  perpetu- 
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ally  enjoin  any  party,  from  setting  np  or  from  impeach- 
ing the  devise,  or  otherwise  making  any  claim  in 
contravention  to  the  determination  of  the  court,  as 
justice  requires."  It  would  seem  that  by  reference  to 
the  ninth  claase  of  the  will  of  James  Drake  that  a 
trust  of  a  most  important  character  was  reposed  in 
Mary  Hopetoil  Drake,  and  that  the  exercise  of  that 
trust  or  power  in  trust,  if  it  be  that  only,  calls  upon 
this  court  for  the  exercise  of  its  most  important  equit- 
able jurisdiction,  and  a  power  which  is  not  limited 
altogether  either  by  the  section  of  the  Code  above 
mentioned  or  by  previous  legislation.  This  section  of 
the  Code  is  an  elaboration  only  of  the  statute  of  1853 
by  which  the  validity  of  any  actaal  or  alleged  devise 
in  a  will,  of  real  estate,  might  be  determined  by  the 
supreme  court  in  a  proper  action  fur  that  purpose  in 
like  manner  as  the  validity  of  any  deed  conveying,  or 
purporting  to  convey  lands,  may  be  determined  by 
such  court.  And  we  are  cited  to  a  decision  of  the 
general  term  in  the  second  department,^  by  which  a 
complaint  was  sustaind  under  chapter  298  of  the  laws 
of  1853,  which  sought  to  declarea  will  invalid.  The 
law  of  1879  (laws  of  1879,  chapter  316),  simply  pro- 
vides that  the  validity  of  a  devise  or  will  may  be 
determined  by  the  supreme  court  in  a  proper  action 
for  that  purpose,  leaving  out  entirely  the  restrictive 
clause  derived  from  the  analogous  practice  relating  to 
deeds  of  real  estate. 

Many  cases  have  been  decided  by  the  courts,  aris- 
ing  under  the  statute  of  1853,  which  tend  to  uphold 
the  contention  made  by  the  counsel  for  the  plaintiff^ 
that  even  without  section  1866  of  the  Code  the 
jurisdiction  of  the  court  in  this  instance  could  be 
upheld,  and  among  them  are  Jones  t).  Jones,  1  Hoio.  Pr. 

N.  S.  510  ;  Marvin  v.  Marvin,  11  Ahh.  Pr.  N.  8. 102  ; 

II  -  — —  -  —  .  ^ —  ■--  ■ — ■ — . ■ — . 

*  Prycr  v.  Howe,  40  Uurij  383. 
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Wager  v.  Wager,  23  Ilun,  439  ;  Ward  v.  Ward,  23 
HuTiy  431 ;  De  Bussierre  v.  HoUada j%  65  Ifow.  Pr.  210. 
The  case  of  Tiers  v.  Tiers  (98  JV.  1\  568),  seems  to 
have  arisen  distinctiyely  under  eection  1866  of  the 
Code)  but  authorities  are  hardly  needed  in  a  case  that 
Beems  to  have  been  so  perspicnonsly  placed  by  the 
J>Ieader  upon  the  section  of  the  Code  already  quoted. 
J**  The  validity,  construction  and  effect  of  a  testamen- 
tary disposition  of  real  estate  situated  within  this  State, 
tnay  be  determined  by  the  court  in  an  action  brought 
for  that  purpose,"  says  the  statute.  The  plaintiff 
brings  this  action,  thereon,  and,  under  suitable  alle- 
gations, challenging  the  validity  of  article  two  of  the 
^ill  of  Mary  Hopeton  Drake,  and  articles  one  and  two 
of  the  codicil  to  that  will,  as  the  same  is  to  be  ascer- 
tained under  article  nine  of  the  will  of  James  Drake, 
nnd  in  the  words  of  the  statute  asks  that  this  court 
determine  the  validity,  construction  and  effect  of  those 
instruments*  It  seems  to  us  to  be  a  plain  application  to 
the  court  for  the  construction  of  a  devise  of  a  power  in 
Crust  by  one  will  and  the  sufficiency  of  the  execution 
of  that  x)ower  by  the  other  will  under  a  statute  that 
was  specially  and  particularly  designed  to  meet  the 
questions  arising  under  both  wills.  Being  of  opinion, 
therefore,  that  the  spedal  term  was  in  error  in  sus- 
taining the  demurrers  upon  the  ground  that  the  court 
liad  not  jurisdiction  of  the  subject  of  the  action,  it 
follows  that  the  order  and  interlocutory  judgment 
fthould  be  reversed.  It  is  so  ordered  without  costs  to 
either  party,  and  with  directions  to  the  special  term 
to  consider  the  questions  which  are  presented  by  Iho 
y)ther  ground  of  the  demurrers,  which  will  necessarily 
Involve  the  construction  and  effect  of  the  provisions 
of  the  two  wills  alr^dy  mentioned. 

Bbadt  and  Dakibls,  J  J.,  concnr. 
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THE  COLUMBIAN  INSTITUTE,  Jodomknt  Cbkd 
ii-oit,  V.  CBEGAN,  JuooMSNT  Dsbtob. 

City  Court  of  Niir  Yobk,  Ciiambisiis,  Octobeu, 

1886. 

§§  8447,  3464,  3468,  2469. 

SfippUmeiUafTf  proeeeding9,--^What  ptvpeHff  may  he  reached  ih -^Wheti 

eaiary  emuta€  be-^lksHU  offieer, 

Proeeediogs  supplemeaUry  to  execution  are  statutory  and  operate 
on  property  wirich  the  debtor  has  at  the  time  the  order  is  obtained 
aad  do  not  affect  property  acquired  afterwards,  and  a  receiver 
apiKiiuted  therein  hecomes  vested  from  the  time  of  his  appoint^ 
ment  with  the  property  which  the  debtor  had  at  tlie  time  the  pro- 
ceedings were  commeaoed,  but  gets  no  title  to  property  which  the 
debtor  acquires  subsequendj. 

An  order  in  eupplementary  prooeediogt  requiriog  the  judgment 
debtor  to  deliver  over  properly  or  money  to  be  applied  on  account 
of  tlie  judgment,  can  only  be  made  where  it  appears  that  the 
debtor  had  the  specific  property  in  his  possession  when  the  pro- 
ceedings were  commenced,  and  that  he  is  at  the  limecf  muking 
the  order  able  to  comply  with  its  commands. 

A  judgment  debtor  caonet  be  vsquirad  in  proceedings  supplementary 
.  to  execution,  to  set  apart  a  portion  of  his  salary,  thereafter  to 
become  due,  and  apply  it  on  account  of  the  juilgment  and  partic- 
ularly 80  when  lie  is  a  public  officer. 

Public  officers  cannot,  by  nny  act  of  their  own,  nesign  or  incumber 
their  future  salary  as  such,  nor  can  the  courts  for  them  assign  or 
inenmber  it;  such  acts  are  forbidden  by  public  policy. 

{Deelded  October  9,  1880.) 

Motion  by  the  jadgment  creditor  ia  proceedings 
supplementary  to  execution  for  an  order  directing  the 
defendant  to  pay  the  judgment  out  of  an  installment 
of  salary  due  him  October  1, 1886,  as  clerk  of  the  sixth 
distict  court,  or  (2)  for  an  order  appointing  a  receiver 
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and  directing  the  defendant  to  pay  said  judgment  in 
insrallments  from  his  salary  as  he  receives  it,  until  the 
judgment  is  paid. 

The  judgment  debtor  herein  was  examined  in  pro- 
ceedings supplementary  to  execution,  and  at  the  oon- 
clnsion  of  such  examination  the  judgment  creditor 
made  this  motion. 

H.  H.  Bayne  db  G.  M.  Baker ^  for  judgment  credi- 
tor and  morion. 

IF.  Armstrong  and  Granville  P.  Ilawes^  for  judg- 
ment debtor,  opposed. 

McAdah,  Ch.  J. — These  proceedings  are  statutory, 
and  operate  on  property  which  the  debtor  has  at  the 
time  the  order  is  obtained  (Potter  v.  Low,  16  How,  Pr. 
549 ;  and  cases  cited  under  section  2417 of  Bliss'  Code)j 
and  do  not  affect  property  acquired  afterwards  (Mer- 
riam  7>.  Hill,  1 N.  Y.  Weekly  Big.  260,  and  cases  cited), 
and  the  receiver  becomes  vested  from  the  time  of  his 
appointment  {Code^  §  2468)  with  the  property  which 
the  debtor  had  at  the  time  the  jwceedings  were 
commenced  (Dubois  v.  Cassidy,  7o  JV.  Y,  302),  but 
gets  no  title  to  property  which  the  debtor  acquires 
subsequently  (Thorn  v.  Fellows,  5  Weekly  Big.  473  ; 
Graff  V.  Bennett,  25  How.  Pr.  470).  The  application 
of  these  rules  to  the  present  motion  makes  it  clear  that 
the  present  motion  to  be  decided  is  whether  the 
defendant  had  any  specific  property  in  his  possession 
when  the  proceedings  were  commenced,  that  he  is  now 
able  to  deliver  over,  for  the  order  applied  for  can  be 
made  only  where  the  defendant  is  able  to  comply 
with  its  command  if  granted  {Code^  §  2447 ;  Peters  17. 
Kerr,  22  How.  Pr.  8 ;  West  Side  Bank  v.  Pugsley,  47 
N.  Y.  368). 

To   make    the   order   without   proof   of   ability 
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to  comply  would  ia  effect  be  reviving  iu  another 
form  imprisonment  for  debt,  which  has  long  since 
been  abolished.  The  defendant  had  no  property 
when  the  proceedings  were  commenced,  and  this 
fact  is  an  unanswerable  objection  to  the  application 
to  require  him  to  pay  over.  To  direct  debtor  to 
deliver  over  when  he  has  nothing  to  pay  or  deliver 
over  is  practically  telling  the  defendant  jadiciully 
that  he  must  either  raise  the  money  and  pay  the 
debt  represented  by  the  judgment  or  go  to  jail  and 
remain  there  until  some  friendly  hand  discharges  the 
obligation  for  him.  Imprisonment  for  debt  in  all  its 
rigor  meant  nothing  more. 

The  branch  of  the  motion  which  seeks  to  compel 
the  defendant  to  set  apart  a  portion  of  his  salary  each 
month  as  it  becomes  due,  and  apply  it  to  the  judgment 
until  it  is  paid,  cannot  be  granted.  No  court  has 
power  to  make  such  a  decree  in  supplementary  pro- 
ceedings.  The  statute  limits  the  power  of  the  court 
in  such  proceedings  to  existing  rights  and  things  in 
esse  at  the  time  they  are  instituted,  and  does^not  per- 
mit it  to  anticipate  upon  what  the  defendant  ought 
to  be  able  to  pay  or  do  in  the  future.  Such  a  grant 
of  power  might  be  beneficial  to  debtors  as  well  as 
creditors.  It  might  teach  tbe  former  the  advantages 
of  economy  and  at  the  same  time  insure  creditors  the 
payment  of  their  demands.  But  the  legislature  has 
withheld  this  power  from  the  courts,  and  they  cannot 
exercise  it  until  the  authority  is  conferred. 

Salaries  to  become  due  to  employes  cannot  be 
reached  in  any  case  (Woodman  v.  Goodenough,  18 
Abb.  Pr.  265  ;  Geregani  v.  Wheelwright,  3  Abb.  N.  S. 
284 ;  Potter  v.  Low,  16  Bim.  Pr.  f>49  ;  Caton  v,  South- 
well, 13  Barb.  331) ;  First  National  Bank  v.  Beardslee, 
8  iV.  Y.  WeeTcly  Big.  7).  This  is  particularly  so  with  re- 
gard to  public  officers,  who  cannot  by  any  act  of  theirs 
assign  or  incumber  the  future  salary  of  their  office. 
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nor  can  the  court  incuml>er  or  assign  it  for  them.  TPbe 
reason  is  founded  on  a  rnle  of  public  policy  which  for- 
bids such  acts  (Bliss  v.  Lawrence,  68  N.  JT.  442).  The 
court  in  that  case  forcibly  said  :  **The  public  serrice 
is  protected  by  protecting  those  engaged  in  perfonn- 
ing  public  duties  ;  and-  this,  not  upon  the  ground  of 
their  private  interest,  but  upon  that  of  the  necessity 
of  securing  the  efficiency  of  the  public  service,  by  see- 
ing to  it  that  the  funds  provided  for  its  maintenance 
should  be  received  by  those  who  are  to  perform  the 
work  at  such  jHjriods  as  the  law  has  provided  for  their 
payment.^' 

These  views  render  it  unnecessary  to  consider  any 
of  the  suggestions  made  upon  the  argument. 

If  the  plaintiff  insists  upon  the  appointment  of  a 
receiver  of  the  few  effects  belonging  to  the  defendant, 
is  may  have  that  relief.  In  other  regards,  the  several 
applications  will  be  denied,  but  without  costs. 


WHEATON  V.  NEWCOMBE,  Appbllakt. 
BAMBERGER  &  HART,  Respondents. 

Superior  Court  of  the  City  of  New  York,  Gen- 
eral Term,  April,  1886, 

§§  3247,  8352. 

OuiU.-- When  aitornef  not  ek4U'ffMhUwUk^  When  Code  of  GwU    Pro- 
eedure  appliee  to  eoete  of  action  began  b^ore  U$  enactmefU. 

The  provision  of  section  8247  of  the  Code  of  Civil  Procedure  which 
exempts  an  attorney  or  counsel  from  liability  for  the  costs  of  an 
action,  on  the  ground  that  he  is  beneficially  interested  therein 
where  ''his  only  beneficial  interest  consists  of  a  right  to  a  portion 
of  the  sum  or  property  recovered  as  compensation  for  bis  gervices 
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ia  the  aoHoB  '*  api^its  to  an  aetran  hog^  befora  iu  eii«otin«nt,  ia 
which  costs  were  not  recovered  until  after  it  took  effect.  [*] 

it  jMmt,  that  prior  to  the  enactment  of  section  8247  of  the  Code  of 
Clyii  Procedure,  an  attorney  who  had  a  right  to  a  portion  of  the 
recovery  in  an  action  as  compensation  for  his  scrvicesi  was  liable 
for  the  costs  of  such  action.  [>,*] 

As  coeta  relate  merely  to  the  remedy  and  as  their  reeevery  and  tazA* 
tioa  are  regulated  Mlel^  by  the  provisioM  el  the  atatuto  iu  force 
at  the  time  of  the  recovery  of  a  judgment,  a  party  to  whom  costs 
had  not  been  awarded  at  the  time  the  Code  ef  Civil  Procedure 
went  into  effect,  had  not  a  lawfully  accrued  or  established  right 
thereto  within  the  true  intent  and  meaning  of  section  8353  of  the 
Code  of  Oivll  Procedure  which  pr«)vides,  among  other  things, 
that  said  Code  shall  not  render  ineffectunl  or  otherwise  impair  any 
right  lawfully  necrned  or  eatablialied  belero  it  took  eff«ct.['/] 

(Decided  Ma^  8, 18M0 

Appeals  by  defendant  from  two  orders  denying 
motions  made  to  charge  the  attorneys  for  the  plaint- 
ittj  as  persons  beneficially  interested  in  the  action, 
with  a  judgment  for  costs. 

The  facts  appear  in  the  opinion. 

Abram  KUng^  for  defendant  and  appellant. 

O.  W.  CotUrillj  for  respondent,  Ira  Leo  Bam- 
berger. 

Reginald  Ilart^  respondent  in  person. 

Freedhak,  J.— The  appeals  present  the  question 
whether  Hart  and  Bamberger,  the  attorneys  of  record 
for  the  plaintiff,  are  liable  to  the  defendant  who  recov- 
ered judgment,  for  the  costs  of  the  action,  on  the 
ground  that  they  were  beneficially  interested  in  the 
action  by  rirttie  of  an  agreetoent  by  which  they  were 
to  have  a  portion  of  the  recovery  as  compensation  for 
their  services.  That  under  section  44,  chapter  Z.,  title 
I.,  part  IIL  of  the  Revised  Statutes*  they  would 
n    have  been  so  liable,  if  both  shared  in  the  agree- 

*  2  iS.  .9.  619,  S  44. 
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menty  was  expressly  decided  in  Yoorhees  v.  McCartney 
(51  iT.  T.  387).  In  Snssdorff  v.  Schmidt  (56  Id.  326), 
it  is  tme,  a  statement  to  the  contrary  may  be  found, 
bnt  sach  statement  is  a  mere  dictum  which  was  made 
without  reference  to  the  statute.  In  case  it  were  nec- 
essary to  decide  which  of  the  two  cases  should  be 
followed,  the  preference  would  have  to  be  given  to 
Yoorhis  v.  McCartney,  on  the  ground  that  it  is  an 
express  adjudication  on  the  very  point  under  the 
statute. 

Section  321  of  the  Code  of  Procedure  provided  a 
further  remedy  against  the  assignee  of  a  cause  of 
action  after  action  brought*  Section  44  of  the  Revised 
Statutes,  and  section  321  of  the  Code,  were  both 
repealed  by  chapter  245  of  the  laws  of  1880,  and  in 
I>lace  thereof  a  new  provision  wns  substituted  by  sec- 
tion 8247  of  chapter  178  of  the  laws  of  1880  entitled 
'^  An  Act  supplemental  to  the  Code  of  Civil  Proced- 
ure.'* But  this  new  section  (§  3247)  expressly 
[']  exempts  attorneys  from  liability  for  costs,  as  fol- 
lows :  ^^  But  this  section  does  not  apply  to  a  case, 
where  the  person  so  beneficially  interested  is  the  attor* 
ney  or  counsel  for  the  plaintiff,  if  his  only  beneficial 
interest  consists  of  a  right  to  a  portion  of  the  sum  or 
property  recovered,  as  compensation  for  Lis  services 
in  the  action." 

In  the  case  at  bar  the  action  was  brought  in  1878, 
and  the  judgment  for  costs  for  which  Hart  and  Bam- 
berger are  sought  to  be  held  liable,  was  recovered  in 
August,  1882.  At  the  time  of  such  recovery,  section 
3247  of  the  Code  of  Civil  Procedure  was  already  in 
force,  and  the  question  therefore  is,  whether  that  sec- 
tion, or  the  prior  law,  is  to  control.  There  is  no  claim 
that  Hart  and  Bamberger  held  any  assignment.  The 
most  that  is  claimed  is  that  Hart  and  Bamberger  were, 
or  that  at  least  Bamberger  was  beneficially  interested 
in  the  action  by  virtue  of  an  agreement  with  the 
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]>laintiff  for  the  receipt  of  a  portion  of  the  recovery  as 
compensation  for  services  to  be  rendered. 

The  solution  of  the  question  oC  liability  depends 
npon  the  effect  to  be  given  to  several  saving  clauses. 
Tbey  have  been  carefully  examined  in  the  light  of  the 
points  and  the  arguments  submitted  on  both  sides, 
and  the  conclusion  reached  is  somewhat  at  variance 
with  the  view  entertained  by  me  in  one  of  the  early 
3tage9  of  this  litigation,  when  I  did  not  have  the  bene- 
fit of  any  argument. 
[•]  Section  8347  of  the  Code  of  Civil  Procedure 

saves  a  great  number  of  proceedings  in  actions 
commenced  before  September  1,  1880,  but  does  not 
affect  the  question  of  liability  now  nnder  investigation. 
Section  3  of  chapter  245  of  the  laws  of  1880,  saves, 
from  the  operation  of  the  repealing  clauses  of  that 
statute,  any  right  ^Haufully  accrued  or  establisJied 
before  this  act  takes  effects  Section  3352  of  the  Code 
of  Civil  Procedure  contains  a  similar  saving  clause  in 
favor  of  rights  lawfully  accrued  or  esldblished^  &c. 

Under  the  two  saving  clauses  last  referred  to,  and 
no  others  having  been  cited  as  bearing  npon  the  ques- 
tion nnder  examination,  it  is  not  enough  that  the 
action  was  commenced  before  the  enactment  of  section 
3247.  To  succeed  in  his  application  the  defendant 
must  show  that  his  right  to  the  costs  of  the  action  law- 
fully accrued  or  was  established  before  the  section 

went  into  effect. 
[*]  As  costs  relate  merely  to  the  remedy,  and  as 

their  recovery  and  taxation  are  regulated  solely 
by  the  provisions  of  the  statute  in  force,  at  the  time  of 
the  recovery  of  a  judgment,  the  defendant  never  had 
a  lawfully  accrued  or  established  right  to  the  costs  of 
the  action  within  the  true  intent  and  meaning  of  said 
saving  clauses  ^ihtil  he  recovered  judgment  against 

the  plaintiff  in  August,  1882. 
[*]         The  conclusion  is  therefore  unavoidable  that. 
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inasmnch  as  in  Angnst,  1882  there  was  no  statate  in 
existence  under  which  an  attorney  could  be  compel- 
led to  i>ay  costs  on  the  ground  that  he  had  a  beneficial 
interest  in  the  action  by  virtue  of  an  agreement  for 
the  receipt  of  a  i)ortion  of  the  recovery  as  compensa- 
tion for  bis  services,  the  orders  appealed  from  were 
properly  made.  This  being  so,  the  subordinate  ques- 
tions involved  in  the  appeals  need  not  be  considered. 
The  orders  appealed  from  must  be  affirmed,  with 
costs. 

iNGBAnAK,  J.,  concurred. 


BLISS,  Responpent,  v.  BLISS,  Appellant. 

N.  Y.  CouuT  OF  Common  Pleas,  General  Tebm* 

March,   1886. 

§§  724»  1011, 1012, 1229,1757. 

Divorce, — Orders  of  reference,  when  may  he  amended,  nunc  pro  tune. 

Where,  in  an  action  for  divorce,  a  vinculo  matrimonii,  in  which  iftsae 
was  joined  on  the  question  of  adultery,  a  stipulation  was  made 
that  the  *'  nght  to  a  trial  by  jury  be  w*aived,  and  that  it  be  referred 
to  a  referee,  to  take  proof  and  report  to  the  court,'*  and  an  order 
was  entered  thereon,  that  the  *'  action  be  referred  to.  .  .  .  take 
proof  of  the  foots  stated  in  the  complaint,  an4  report  to  the  court 
with  all  convenient  speed  with  his  opinion  thereon,''  and  there* 
after  a  second  order  was  made,  directing  '*  that  the  issues  "  raised 
by  a  supplemental  answer  and  raply '*  be  tried  before.  .  .  .  the 
referee  heretofore  appointed  herein,  in  like  manner  as  if  included 
in  the  original  order  of  reference,"  which  order  was  entered  upon 
a  stipulation  that  'Mhe  issues  thus  raised  be  included  iu  the  order 
of  reference  already  entered,  and  that  an  order  bo  entered,^  etc., 
and  the  reference  thereafter  proceeded  under  said  orders  before 
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the  referee  ftppointcd  therebji  wbo  at  the  conclusion  thereof  made 
fiodings  of  foots  and  conclusions  of  law,  and  it  also  appeared  that 
it  was  the  intention  of  the  parties,  that  the  whole  issues  in  the 
action  be  referred  for  hearing  and  determination, — Held,  that  an 
order  was  properly  made  upon  the  coming  In  of  the  referee's  report, 
amending  order  of  reference  nunc  pro  tunc^  so  as  to  refer  in  terms, 
the  action  and  all  its  issnes  to  such  referee  for  hearing  and  deter- 
mination, and  to  report  thereon.  [\*]  [Labzuemobs,  Ch.  J.,  dissent* 

ing.]  l»,'] 

In  such  a  case,  Larrescorb,  Ch.  J.,  dissenting, — Held^  that  such  a 
reference  could  not  be  ordered  without  a  written  consent  [\^]  that 
the  court  could  not  so  amend  the  order  of  reference,  inasmuch 
as  the  written  consent  did  not  in  terms  proTide  for  such  a  refer- 
ence, and  the  power  of  the  referee  was  expressly  limited,  and  con- 
fined in  the  consent  and  order.  [*,^] 

Wilmore  v.  Flack  (0  J^.  Y.  Cif.  Pro.  191),  followed ;[']  and  Fisher  «. 
Fisher  (unreported) ;[»]  Baird  v.  Mayor  (74  N.  T.  882);[8]  Kenouil 
t.  Harris  (3  Sandf.  642);[»]  McClcary  e.  McClenry  (80  Hun,  154), [•] 
distinguished  by  Larreuorb,  Ch.  J.,  dissenting. 

The  practice  where  issues  in  a  diyorco  case  are  referred  to  take  testi- 
mony and  report,  stated.  [*] 

ifieeided  Jum  7,  1886.) 

Ai>peal  by  defendant  from  an  order  of  the  special 
term  amending  an  order  of  reference,  nunc  pro  tunc. 

The  action  was  brought  to  procure  a  divorce  a  via- 
cvlo  Tnatrimoniiy  and  the  order  appealed  from  amended 
orders  of  reference  nunc  pro  tunc  so  that  they  should 
read :  ^^  Ordered  that  the  above  entitled  action  and  all 
the  issues  therein  be  and  the  same  hereby  are  referred 
to  John  A.  OsBORN,Esq.,  as  referee  to  hear  and  deter- 
mine the  same  and  report  thereon  with  all  convenient 
speed." 

The  first  order  of  reference,  made  upon  the  origi- 
nal pleadings  was :  "  Ordered  that  the  above  action 
be  referred  to  John  A.  Osbobn,  Esq.,  to  take  proof  of 
the  facts  stated  in  the  complaint,  and  report  to  this 
court  with  all  convenient  speed  with  his  opinion 
thereon  :  and  also  to  take  proof  of  the  service  of  the 
summons  and  complaint  upon  fhis  defendant." 
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The  second  order  of  reference,  made  when  the  8ui> 
plemental  answer  was  interposed,  was  that  "the 
issues  thtis  raised  by  sapplemental  answer  and  reply 
be  tried  before  John  A.  Osbork,  Esq.,  the  referee  here- 
tofore appointed  herein  in  like  manner,  as  if  included 
in  the  original  order  of  reference.'* 

Farther  facts  appear  in  the  opinions. 

WJieeler  &  CortiSy  for  appellant. 
James  E  Dohertpy  for  respondent. 

J.  F.  Daly,  J. — ^The  intention  of  the  parties  as 
expressed  in  their  stipulations  and  the  orders  entered 
thereon,  and  in  all  their  subsequent  proceedings,  was 
apparently  to  have  the  issues  tried  privately  by  a 
referee  instead  of  in  open  court ;  and  the  order  ap- 
pealed from  amending  the  orders  of  reference  so  as 
to  carry  out  that  intention,  was  correct  and  should  be 
affirmed. 

The  first  order  ot*  reference  was  made  upon  a  stip- 
ulation in  writing  that  the  *' right  to  a  trial  by  jury 
be  waived,  and  that  it  be  referred  to  a  referee  to  be 
named  by  the  court,  to  take  i^roof  and  to  report  to  this 
court.''  The  reference  was  first^siiggested  in  a  letler 
written,  before  that  time  and  when  the  cause  was 
reached  for  trial  on  the  calendar  of  the  court,  by  the 
attorneys  for  the  defendant  and  appellant  (who  is 
now  objecting  to  the  amendment),  to  the  attorney  of 
the  plaintiff  and  respondent  as  follows:  ''We  had 
hardly  thought  you  were  serious  in  pressing  the  trial 
of  the  Bliss  Case,  but  as  you  now  seem  inclined  to  do 
so  we  would  suggest  that  it  is  for  the  interest  of  both 
parties  that  the  cause  should  be  referred  to  some  suit- 
able person.  If  you  approve  of  this  we  would  be  glad 
to  have  suggestions  from  you  as  to  who  that  person 
shall  be." 
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A  subsequent  letter  from  the  same  writer  says, 
^^  You  are  right  in  assuming  that  a  reference  had  been 
decided  upon,  but  before  oonsenting  to  Judge  Bos* 
woBTii  we  must  have  our  client  acquiesce  in  the  choice. 

After  the  entry  of  the  order  of  reference,  a  notioe 
of  trial  was  given  by  plaintiff  and  accepted  by  defend* 
ant.  "That  the  above  action  will  be  brought  on  for 
trial  before  John  A.  Osborn,  Esq.,  referee  appointed 
by  this  court  to  determine  the  matters  in  controversy 
between  the  parties  in  the  above  entitled  action  at  his 
office,"  &c. 

When  the  defendant  afterwards  obtained  leave  to 
serve  her  supplemental  answer,  her  attorneys  and  the 
attorneys  for  the  plaintiff  entered  into  the  following 
stipulation  :  "  It  is  mutually  stipulated  that  the  sup- 
plemental answer  heretofore  served  herein  be  received  ; 
that  it  be  considered  as  denied  by  the  reply  already  in, 
and  that  the  i9sues  thus  raised  be  included  in  the 
order  of  reference  already  entered,  and  that  an  order 
to  this  effect  be  entered."  It  was  upon  this  stipula* 
tion  that  the  second  order  of  reference  was  entered. 

In  a  petition  addressed  to  this  court  by  defendant 
and  appellant  while  the  action  was  pending  before  the 
referee,  for  an  allowance  for  the  expenses  of  the 
action,  she  states  that :  "  The  issues  in  this  action  as 
raised  by  the  original  answer  were  referred  to  John  A. 
OsBORN,  Esq.,  as  sole  referee  to  hear  and  determine 
the  same  on  November  22, 1884.  The  issues  raised  by 
the  supplemental  answer  have  also  been  referred  to 
him."  Accompanying  such  petition  is  the  affidavit 
of  her  attorney  and  counsel,  Mr.  Wheeler,  which 
begins  by  stating,  "I  am  counsel  for  the  defendant 
and  have  acted  as  such  since  the  trial  thereof  began 
and  prior  thereto,"  and  repeatedly  afterwards  refers 
to  the  proceedings  before  the  referee  as  the  trial  of 
the  action.  Accompanying  said  petition  is  the  affida- 
vit of  Mr.  Knevals,  on^  of  the  defendant's  counsel 

« —  You  XI.— 7 
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Stating  among  other  things  that  tiie  action  ''is  now 
and  has  been  since  January  20,  1886,  on  trial  before 
the  referee." 

Upon  the  decision  of  the  action  the  defendant 
Fpquested  findings  of  fact  and  of  law  from  the  referees 
as  upon  trial  of  the  issues,  and  asked  of  him  ''judg- 
ment in  her  favor  and  against  the  plaintiff  upon  the 
merits,"  and  excepted  in  writing  to  his  findings  of 
fact  and  law.  It  is  now  her  contention  that  the  pro* 
ceedings  before  the  referee,  were  not  a  trial,  nor  in- 
tended to  be,  but  were  intended  merely  for  the  takin*< 
of  testimony  as  preparation  for  a  hearing  at  special 
term  ;  and  that  an  amendment  of  the  orders  of  refer- 
ence requires  an  amendment  of  the  stipulation  which 

the  court  has  no  power  to  order. 
[*]  On  the  contrary  I  find  the  intention  expressed 

throughout  the  case  by  the  parties,  by  stipulations 
and  orders,  and  in  every  possible  form  of  written  decla- 
ration and  admission,  is  to  try  the  case  out  cf  court,  and 
before  a  referee,  and  that  the  amendment  of  the 
orders  of  reference  expresses  exactly  what  they  pur* 
posed  and  designed  from  the  time  that  a  reference 
was  first  suggested. 

The  suggestion  that  the  court  should  impose  terms 
of  the  amendment  is  not,  in  my  opinion,  reasonable. 
No  favor  is  extended  to  plaintiflf:  he  gets  only  what 
he  is  legally  entitled  to. 

The  order  should  foe  affirmed. 

n  Van^  Hoesen,  J. — (Concurring.) — In  my  opin- 
ion, both  x>arties  intended  that  the  referee  should 
hear  and  determine  the  issues  (subject,  of  course,  to 
the  application  to  the  court  for  its  approval  of  his 
proceedings  that  section  *1229  and  rule  77  make  an 
indispensable  preliminary  to  the  entry  of  judgment  in 
an  action  for  divorce).  The  attorneys  appear  not  to 
hove  had  at   the  timei  a  clear  recollection  of  th« 
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requirements  of  the  law,  for  tliey  assume  that  they 
could  select  the  referee  though  rule  73  forbids  the 
appointment  of  a  referee  selected  by  the  parties.  I 
believe  that  both  parties  supposed  that  the  stipnla- 
tion  provided  for  a  trial  of  the  issues,  first,  and  then 
for  the  submission  of  the  referee's  report  to  the  court 
in  obedience  to  the  requiremnts  of  rule  77  and  section 
1229.  This  was  their  meaning,  imperfectly  and  inarti. 
ficially  expressed.  Jndge  Allen  did  not  make  a  new 
stipulation  for  them,  but  simply  gave  form  to  what 
both  parties  intended  at  the  time  the  stipulation  was 
signed.     I  concur  with  Judge  Daly. 

Larkkmobe,  Ch.  J. — (Dissenting.)— This  is  an  ac- 
tion for  divorce.    The  complaint  charges  the  defendant 
with  adultery,  and  asks  for  a  dissolution  of  the  mar- 
riage.    The  answer  denied  the  allegations  of  the  com- 
plaint, set  Tip  counter  allegations  of  adultery  and 
also  asked  for  a  divorce  a  tinculo.    The  action  being 
at  issue,  upon  the  consent,  in  writing,  of  the  attorneys 
for  both  parties,  it  was,  on  or  about  November  22, 
1884,  referred  to  a  refei^ee  *'  to  take  proof  of  the  facts 
stated  in  the  complaint  and  report  to  this  court  with 
all  convenient  speed,  with  his  opinion  thereupon  ;  and 
also  to  take  proof  of  the  service  of  the  summons  and 
complaint  upon  this  defendant."    Thereafter,  a  sup- 
plemental answer  was  served  by  defendant    on  or 
about  May  19,  1885,  npon  consent  in  writing  of  said 
attorneys,   it  was  ordered    '^That  the  issues   raised 
by  said  supplemental  answer  and   reply   be    tried 
before  the  referee  heretofore  appointed,  in  like  man- 
ner as  if  included  in  the  original  order  of  reference  to 
him."    Testimony  was  taken  on  behalf  of  both  par* 
ties  before  the  referee  ;  proposed  findings  and  con- 
clusions of  law  were  submitted  to  him  upon  which  he 
passed,  and,  on  or  about  September  28,  1885,  he  ren-, 
dered  his  report  containing  findings  of  fact  and  eon- 
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elusion  of  law  to  the  effect  that  plaintiff  is  entitled  to 
ft  deoree  in  his  favor,  and  that  said  plaintiff  be  abso- 
lately  divorced  from  the  defendant.  Thereafter,  and 
on  or  about  November  SO,  1885,  upon  motion  of  plaint- 
iff's counsel  an  order  was  entered  at  the  special  term 
^mending  said  order  of  reference  nunc  pro  tunc  so 
|hat  the  ordering  part  of  the  same  shall  read  as  fol- 
lows:— ^^  Ordered,  that  the  above  entitled  action  and 
all  the  issues  therein  be,  and  the  same  hereby  are 
referred  to  JoHsr  A.  Osborn,  Esq.,  referee,  to  hear  and 
determine  the  same  and  report  thereon  with  all  coiv 
venient  speed.''    From  such  order  of  amendment  this 

appeal  is  taken. 
P  If  the  order  appealed  from  had  simply  amended 

the  orders  of  reference  to  conform  with  a  consent 
given,  as  in  the  case  of  Fisher  v.  Fisher  (special 
term  of  this  court,  June,  1875),  the  authority  of  the 
court  to  make  such  amendment  would  have  been 
ample  under  §  724  of  the  Code.  The  difficulty  is  that 
the  original  order  of  reference  did  not  conform  with 
|lie  consent,  and  if  such  order  is  amended  the  consent 
inust  be  amended  also.  According  to  §  1767,  if  the 
allegation  of  adultery  is  put  in  issue,  the  court  must, 
l^pon  the  application  of  either  party,  or  may  of  its 
^wn  motion  order  trial  of  such  issue  by  a  jury. 
According  to  §  1012,  if  such  issue  is  raised,  it  may,  in 
the  discretion  of  the  court,  be  tried  by  a  referee, 
provided  the  parties  consent  to  a  reference.  Section 
1011,  must  evidently  be  read  in  connection  with  sec- 
tion 1012,  and  it  provides  how  such  consent  is  to  be. 

manifested,  i.  e.,  by  the  written  stipulation  of  the 
'  X*3    parties  signed  by  their  attorneys.    If  the  issues 

are  not  tried  by  a  jury  under  section  1767,  or  by 
a  referee  under  sections  1011  and  1012,  they  must  of 

course  be  tried  at  the  special  term. 
P]         As  this  case  was  at  issue  it  could  uot  have* 

been  referred  at  all^  except  upon  the  consent  in 
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writing  of  tbe  parties.     Sach  consent  was  signed  by 
the  respective  attorneys,  and  plaintiff,  in  effect,  asks 
the  court  to  declare  that  it  was  in  reality,  though  not . 
in  terms,  a  consent  to  refer  the  issue  to  hear  and  deter*  •. 
mine.     But  how  can  we  disregard  the  explicit  lan- 
guage of  the  consent  and  hold  that  the  parties 
[*]    meant  one  thing  when  they  said  another)    Iri 
Renouil  t^.  Harris  (2  Sandf.  642),  the  court  held 
that  when  an  order  is  made  referring  the  cause  with^ 
out  any  limitations,  all  the  issues  are  referred.     lit 
McCleary  v.  McCleary  (30  Hun,  154),  the  drder  was 
**to  hear  the  same  and  all  the  issues  therein."     Iii. 
neither  of  these  cases  did  the  court  go  counter  to  the 
language  employed  ;  but  in  both  the  decision  went  oti ; 
the    theory   that    the    intention    was    incomplete!]^ 
expressed  in  the  order,  but  was  nevertheless  apparent . 
from  it.    In  the  case  at  bar  the  power  of  the  ref- 
n    eree  is  expressly  limited  and  defined  in  the  con- 
sent and  order ;  and,  if  the  latter  were  amended 
to  be  an  order  to  hear  and  determine,  the  original 
tatention  of  the  parties,  so  far  ae  language  can  express 
it  would  be  disregarded,  and  the  arbitrary  dictum  of 
the  court  substituted  therefor. 

^'The  right  to  give  or  withhold  the  consent  does 
not  belong  to  the  court,  but  to  the  party ;  his  free 
choice  and  option  cannot  be  taken  away  under  thd 
guise  of  correcting  a  mistake  or  oversight"  (Wilmore 
V.  Flack,  6  N.  T.  Civ.  Pro.  191). 

In  the  case  from  which  this  extract  is  quoted,  the 
court  of  appeals  decided  that  it  was  beyond  the  power 
of  a  court,  under  the  pretence  of  amendment,  to  pro- 
nounce that  a  consent  existed  which  had  never  been' 
given.  Equally  beyond  the  court's  power  would  it  be 
to  pronounce  that  a  consent  did  not  mean  what  its 
nuambiguous  language  expresses.  The  consent  upon 
which  the  supplemental  order  of  reference  was  granted : 
is  simply  that  the  issues  raised  by  the  supplemental 
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answer,  **  be  included  in  the  order  of  reference  already 
entered"  and  cannot  be  construed  to  aid  plaintiff  in 

Ms  present  contention. 
[•]  Plaintiff  further  claims,  under  the  authority  of 

Bairdt).  The  Mayor  (74  N.  T.  S82),  and  many  other 
cases  of  similar  import,  that  the  order  appealed  from 
should  be  affirmed,  because,  by  proceeding  with  the 
reference,  defendant  has  waived  any  irregularity  in 
the  original  order.  But  defendant  is  not  asking  to  set 
the  reference  or  its  results  aside.  She  offers  to  allow 
the  testimony  to  stand  and  be  used  at  the  trial K>f  the 
case.  She  has  not  asked  to  have  the  reference  declared 
a  nullity ;  but  that  the  effect  of  a  writteu  instrument 
shall  not  be  extended  beyond  its  actual  terms.  Some 
of  tlie  allegations  in  papers  verified  by  herself  and  her 
counsel,  and  the  form  of  the  supplemental  order  of  ref- 
erence of  May  19,  1885,  are  indeed  inconsistent  with 
her  present  position.  But,  on  the  other  hand,  it 
appears  that  the  referee  did  not  consider  that  he  was 
empowered  to  hear  aud  determine  the  action,  and  that 
lie  excluded  testimony  offered  by  defendant  on  this 
ground. 

The  present  situation  is  one  which  is  presented  so 
frequently  in  divorce  cases,  that  we  are  led  to  believe 
that  there  is  much  confusion  in  the  minds  of  members 
of  the  bar  as  to  the  proper  practice  (see  remarks  of 
Freedman,  J.,  in  Sullivan  v.  Sullivan,  41  N.  Y.  Super. 
CL  [9  J.dkS.]  619). 

Even  if  both  parties  were  under  the  impression  that 
they  were  actually  trying  the  case  before  the  referee, 
and  in  many  respects  acted  under  such  assumption,  I 
do  not  think  that  this  takes  away  from  defendant  the 
privilege  of  asserting  her  strictly  legal  right  (Wil- 
more  v.  Flack,  supra). 

In  Sullivan  v.  Sullivan  {8upra\  the  order  of  ref  • 
[•]    erence  was  to  take  proof  and  report,  as  in  the 

present  case  and  upon  the  coming  in  of  the  report 
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the  court  refused  to  coaJBrm  it,  saying:  ^^ There  is 
bat  ooe  way  that  I  cau  see  in  which  evidence  irregu- 
larly taken  after  issue,  by  a  referee  pursuant  to  an 
order  to  that  effect,  can  be  used  in  an  actioa  for  di- 
vorce ;  and  that  is,  that  by  consent  of  the  x>A]^ties  it 
may  be  read  upon  a  subsequent  trial  lield  before  the 
court  and  brought  on  regular  notice  in  the  usual  way. 
In  such  case,  it  may  be  treated  and  will  have  the  force 
of  a  conditional  examination  before  triaL  But  this 
course  must  be  n greed  to  by  the  parties,  and,  there- 
upon the  court  must  try  the  issues  and  make  its  own 
findings  of  fact  and  draw  its  own  conclusions  of  law 
therefrom." 

In  that  case,  no  application  for  an  amendment  nt^nc 
pro  tunc  of  the  order  of  reference  seems  to  have  been 
made  ;  but  from  the  tenor  of  the  learned  judge's  opiii- 
lon  it  is  quite  clear  that  he  would  not  have  entertained 
it. 

As  to  the  course  to  be  pursued  under  the  circum- 
stance, I  think  the  better  rule  is  that  laid  down  by 
Van  Brunt,  J.,  in  Wertheimer  c.  Wertheiraer  (1  Laio 
BuL  84),  as  follows:  *^The  case  must  be  brought  on 
for  trial  upon  the  usual  notice,  and,  instead  of  the 
witnesses  being  sworn  in  open  court,  the  evidence 
taken  before  the  referee  must  be  presented"  (see  also 
Kane  v.  As  tors  Executors,  5  Sand/.  467).  This  view 
in  the  main  commands  itself,  but  I  also  think  that  as 
the  proceeding  in  court  is  the  trial  of  the  action,  the 
]iarties  should  be  i)ermitted  to  present  any  additional 
evidence  they  have  to  offer ;  and  that  the  case  should 
be  there  heard  and  decided  upon  the  evidence  taken 
before  the  referee  and  in  court.  It  is  especially  proper 
in  this  case  that  the  parties  should  be  accorded  such 
privilege,  because  it  appears  that  some  evidence  was 
excluded  by  the  referee  for  reason  of  his  want  of 
power. 
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The  order  appealed  from  should  be  reversed  with 
provision  for  a  trial  at  the  equity  term,  ais  above 
directed. 


WILLIS,  Respondbnt,  v.  BELLAMY,  Appellant. 

SuPERioB  Court  op  Thk  City  op  New  York,  Gen- 

XRAL  Term,  Marcu,  1886. 

§  1674. 

Lu  pendens —  When  not  canceled.  * — Heeiewing  deoieion  ef  mcHon  t6 

eaneeL 

The  determination  of  a  motion  to  cancel  a  lie  pendene  is  in  the  discre- 
tion of  the  court  and  should  not  be  disturbed  without  manifest 
cause. 

The  right  to  file  a  lie  pendens  being  statutory,  the  provisions  of  tho 
statute  should  be  strictly  followed  in  all  the.'r  essential  require- 
ments, and  a  motion  to  cancel  a  lie  pendene  is  properly  denied 
where  none  of  the  events,  which  section  1674  of  the  Code  of  Civil 
Procedure  shall  authorize  its  canoellalioD,  have  occurred. 

{Decided  Jfareft  1,  1886.) 

Appeal  by  defendants  from  an  order  denying  a 
motion  for  the  cancellation  of  a  lis  pendens  filed  by 
plaintiff. 

Burnett  dk  Whitney ^  for  defendants-appellants. 

William  Settle^  for  plain  tiff- respondent. 

O'GoRMAN,  J. — The  question  in  dispute  in  this 
case  is  whether  a  notice  of  lis  pendens^  daly  filed, 
should  be  canceled  before  the  entry  of  final  judgment 
in  the  action. 

A  motion  by  defendants  for  cancellation  of  the  lis 

♦  See  Niebuhr  e.  Schreycr,  10  K  T.  Civ.  Pro.  73. 
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pendens  here,  was  made  at  the  special  term  of  this 
court  and  denied,  on  the  ground  that  the  motion  was 
premature,  and  from  this  decision  the  defendants 
appeal. 

It  was  a  matter  resting  in  the  discretion  of  the 
court,  and  the  decision  should  not  be  disturbed  with- 
out manifest  cause. 

The  action  was  to  compel  specific  performance  of 
an  agreement  to  convey  title  to  real  estate,  or  for  the 
return  to  plaintiff  of  |500  paid  on  account  of  the  pur- 
chase money.  The  action  was  tried  at  special  term, 
and  the  court  adjudged  that  the  defendants  were  una- 
ble  to  convey,  and  that  the  plaintiff  was  not  entitled 
to  specific  performance,  but  had  a  lien  on  the  premises, 
in  question,  for  the  money  so  paid  by  him  with  inter- 
est. From  this  judgment  the  defendants  appealed  to 
the  general  term  of  this  court,  by  which  the  judgment 
was  reversed  and  a  new  trial  was  ordered  as  to  some 
of  the  defendants.  An  application  was  afterwards 
made  to  the  general  term  ^r  reatgnment,  which  has 
liot  yet  beeh  decided. 

The  Code  of  Civil  Procedure  provides  in  section 
1674,  that  after  the  action  is  settled,  discontinued  or 
abated,  or  final  judgment  is  rendered  therein  against 
the  party  filing  the  notice  of  lis  pendens  and  the  time 
to  appeal  has  expired,  the  court  may  in  its  discretion, 
on  motion,  direct  that  the  notice  of  Us  pendens  be  can- 
celed of  record. 

None  of  these  events  has  taken  place  in  this 
action. 

The  right  to  file  a  lis  pendens  is  statutory  {Codej  § 
16'i'O),  and  the  provisions  of  the  statute  should  be 
strictly  followed  in  all  their  essential  requirements. 

The  order  appealed  from  must  be  affirmed,  with  $10 
costs. 


Sedgwiok,  Ch.  J^  concurred. 
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HENRY  AS  Receiver,  etc.  v.  DERBY,  et  al. 
In  re,  Application  of  the  Defendants  for  an 
OiiDER  Directing  WILLIS  M.  RANNEY 
to  Pay  the  Costs  of  the  Action. 

Superior  Court  of  the  City  of  New  York,  Gen- 
eral Term,  March,  1886. 

§§  433,  3247. 

CoiU — Motion  to  charge  permn  hen^ially  int&ruUd  in  action  vtUK-^ 
Notice  of  such  moti/m  on  iohom  termed — Employment  of 

attorney  iohen  ended. 

An  order  charging  a  person  not  a  party  to  an  action  but  beneficially 
interested  therein  with  the  costs  thereof  cannot  be  made  without 
service  of  notice  of  the  application  therefor  on  him,  and  where 
siicli  an  order  is  made  without  service  upon  liim,  bis  proper  proceed- 
ing is  to  move  to  set  it  aside.  Accordingly,  Held^  where  an  order 
was  made  charging  a  judgment  creditor  with  the  costs  of  an  action 
brought  by  a  receiver  of  the  property  of  his  judgment  debtor,  on 
the  ground  that  the  action  was  brought  at  his  instance  and  that 
he  was  beneficially  interested  therein,  and  notice  of  the  application 
was  not  served  on  him,  that  the  order  should  be  vacated  ;  that 
service  of  notice  on  his  attorney  in  the  action  in  which  the 
receiver  was  appointed  and  on  the  attorney  for  the  receiver  was  not 
sufficient. 

The  authority  of  an  attorney  in  an  action  ceases  on  the  recovery  of 
judgment  therein. 

(Decided,  March  1,  1880.) 

Appeal  by  Willis  M.  Ranney  from  an  order  deny- 
ing his  motion  to  vacate  an  order  directing  him  to  pay 
the  costs  of  the  action. 

The  facts  appear  in  the  opinion. 

Riddle  <&  Ward,  and  Charles  M.  Hough^  iot 
appellant. 
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i^.  A.  Burnham^  tor  defendants-respondents. 

Peu  Curiam. — The  action  was  brought  by  a  receiver 
appointed  in  supplementary  proceedings,  and  resulted 
in  the  dismissal  of  the  complaint^  with  costs.  Costs 
having  been  taxed,  the  defendant  moved  under  section 
:3247  of  the  Code,  that  Willis  M.  Ranney  be  compelled 
to  pay  the  costs,  on  the  ground  that  the  action  had 
been  brought  at  his  request.  Notice  of  that  motion 
was  served  upon  the  attorney  for  the  plaintiff,  in  the 
action  in  which  the  receiver  was  appointed,  and  the 
attorney  for  the  receiver,  but  was  not  served  on 
Kanney  personally.  JMie  court  granted  the  motion. 
Subsequently  a  motion  was  made  on  behalf  of  Ranney, 
who  appeared  by  attorney,  for  the  purposes  of  that 
motion  only,  to  vacate  the  order  requiring  him  to 
pay  such  costs.  The  motion  was  denied,  and  from 
the  order  denying  that  motion  plaintiff  appealed. 

If  the  order  directing  Ranney  to  pay  costs  had  any 
validity,  proceedings  might  be  taken  at  once  against 
him  or  his  property  to  enforce  such  order.  He  had 
an  interest  in  having  it  set  aside  so  that  proceedings 
upon  it  might  not  even  be  begun.  The  order  adjudi- 
cated him  to  have  been  beneficially  interested  in  the 
action  brought  by  the  receiver,  and  that  that  action 
was  brought  at  his  request.  Such  an  order  could  not 
be  made  without  notice  to  him  so  that  he  could  be 
heard  and  oppose. 

The  finding  in  the  action  that  it  had  been  brought 
at  his  request,  and  that  he  was  beneficially  interested 
in  it,  was  without  validity  as  to  him,  as  he  was  not  a 
party  to  the  action.  It  cannot  be  said  that  the  notice 
to  the  attorney  for  the  receiver  was  notice  to  Ranney, 
because,  before  it  could  be  held  that  the  attorney  for 
the  receiver  was  acting  for  Ranney,  the  courc  must 
find  tliat  the  receiver  brought  the  suit  at  Ranney^s 
request,  or  on  Ranney' s  account^  and  that  fact  was  in 
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controversy,  and  was  the  fact  to  be  tried  on  this 
motion.  Nor  was  notice  to  the  attorney  for  Ranney  in 
the  action  in  which  the  receiver  was  appointed,  notict^ 
to  Ranney.  That  attorney's  authority  to  appear  for 
Ranney  ceased  on  the  entry  of  the  judgment  in  that 
action,*  and  there  is  no  evidence  that  he  was  subse* 
quently  employed  by  Ranney. 

The  original  order  having  been  entered  ex  parte  so 
far  as  Ranney  was  concerned,  his  proper  proceeding 
was  to  move  to  set  it  aside,  and  we  think  that  motion 
should  liave  been  granted. 

The  order  appealed  from  is  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  below  granted, 
with  $10  costs. 

Sedgwick,  Ch.  J.,  and  iNORAHAiif,  J.,  concurred. 


GILLETT  AND  Another,  Judgment  Creditors,  t. 

HILTON,  Judgment  Debtor. 

City  Court  of  New  York,  Special  Term,  Novem- 
ber, 1883. 

§§  2451,  246a 

BnppUmentary  proeeedingi — When  tue  of  tnoney  earned  toUhin  tketff 

dap$  is  contempt, 

A  Judgment  debtor  who  pays  a  debt  'with  money  received  by  him  in 
payment  of  commissions  for  personal  services  rendered  within 
sixty  days,  violates  an  injunction  order  granted  in  supplementary 
proceedings,  restraining  him  from  transferring  or  otherwise  dis- 
posiDg  of  his  property,  etc.,  and  is  guilty  of  a  civil  contempt, 

•  See  Webb  v.  Milne,  10  K  T.  Civ.  Pro.  27. 
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and  it  is  imniAterial  that  the  debts  so  paid  were  for  mouey  bor-i 

rowed  for,  and  used  in  the  support  of  his  fumilj. 
Hancock  v.  Sears  (93  iV.  T.  79)|  distinguished. 
(Decided  November  18,  1880.) 

Motion  by  jadgment  creditors  to  punish  the  jadg- 
ment  debtor  for  contempt  in  violating  an  injunction 
order  granted  in  the  proceedings  supplementary  to 
execution. 

On  November  1,  1886,  an  order  in  proceedings  sup- 
plementary to  execution  was  served  on  the  defendant,. 
George  D.  Hilton,  judgment  debtor,  requiring  him  to 
appear  for  examination,  and  enjoining,  restraining 
and  forbidding  him  from  making  any  transfer  or 
other  disposition  of  his  property  rights  and  equitable 
interests  not  exempt  by  law  from  levy  and  sale  under 
an  execution,  and  from  any  interference  therewith. 

On  November  9,  his  examination  was  taken  pnrsu-. 
ant  to  said  order  and  among  other  things  he  testified, 
— **I  am  ihe  agent  for  three  flour  mills  ;  I  receive  a 
commission  (at  the  end  of  the  month)  for  all  orders 
shipped  during  the  month  ;  I  received  my  commission 
for  October  sales  on  November  4,  1886,  amounting  to 
$175  ;  this  I  received  in  three  drafts.  I  have  received 
no  other  money  since  November  1 ;  I  have  paid  $50 
out  of  this  $175  to  George  HoUister,  flour  dealer,  at 
the  time  I  got  the  drafts  cashed,  on  November  4,  or 
5 ;  that  was  money  I  borrowed  from  him  during  the 
month  of  October ;  I  also  paid  $60  out  of  this  $176 
received  by  me  on  November  4  or  6,  to  William  B. 
€k>ttlieb,  12  Bridge  Street;  I  paid  that  to  him  the 
same  day  I  got  the  drafts  cashed,  on  November  4  or 
6;  that  was  for  money  borrowed  from  him  during 
the  month  of  October;  I  paid  $26  out  of  this  money 
to  my  grocer  ;  I  paid  $10  to  my  butcher  and  gave  my 
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wife  $6  or  $10 ;  I  also  paid  rent  of  my  Hat  in  Brook- 
lyn, for  the  month  of  November,  $25." 

An  order  to  show  oanse  was  thereupon  granted  why 
the  judgment  debtor  should  not  be  i^unished  for  con- 
tempt by  reason  of  his  misconduct  in  violating  and  dis- 
obeying the  order  for  his  examination  forbidding  and 
restraining  him  from  disposing  of  his  property,  in  dis- 
posing of  said  money  or  a  portion  thereof. 

On  the  return  of  the  order  to  show  cause,  the  debt- 
or presented  affidavits  showing  that  his  family  con- 
sisted of  himself,  wife  and  child ;  that  in  lieu  of  sal- 
ary he  receives  a  commission  for  all  orders  shipped 
during  each  month  ;  that  on  October  6,  being  in  need 
of  money  for  the  support  of  his  family  he  applied  to 
Gottlieb  for  a  loan,  and  at  the  same  time  informed  him 
that  there  would  be  due  him  for  commissions  from  the 
persons  he  represented,  the  sum  of  $175,  for  October, 
and  if  said  Gottlieb  wonld  loan  him  the  money  desired, 
he  would  pay  said  Gottlieb  as  soon  as  he  received  his 
said  commissions  for  October,  and  for  the  purpose  of 
securing  said  Gottlieb,  he  would  assign  to  him,  said 
Gottlieb,   so  much  of    said  commissions,   as  would 
secure  the  money  loaned  and  advanced  by  said  Gott- 
lieb ;   that  said  Gottlieb  relying  on  said  representa- 
tions loaned  to  him  the  sum  of  $60 ;   that  said  sum 
being  insufficient  to  meet  the  demands  necessary  for 
the  support  of  his  family  be  applied  to  HoUister  for  a 
further  loan,  representing  to  said  HoUister  the  same 
facts  he  represented  to  Gottlieb,  and  agreeing  to  assign 
to  said  HoUister,  so  much  of   said  commissions  as 
would  secure  the  money  loaned  and  advanced  by  said 
HoUister;   that  said  HoUister  relying  on  said  repre- 
sentations loaned  him  $50,  on  or  about  October  25, 
and  that  out  of  his  October  commissions,  be  paid  his 
grocer  S2j,  butcher  $10,  his  rent  for  Noveml>er,  $25, 
and  to  his  wife,  $5,  and  paid  to  HoUister  and  Gottlieb, 
the  amounts  loaned  to  him,  namely  $110. 
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He  farther  swore  that  the  money  borrowed  from 
these  parties,  was  all  used  for  necessary  and  absolute 
expenses  in  the  support  of  his  family. 

JcLcoh  MarJcs^  for  judgment  creditors  and  motion. 

Argued  that  no  actual  assignment  of  the  debtor's 
commissions,  or  earnings  had  been  made  up  to  the  time 
of  the  service  of  the  order  ;  that  having  borrowed  the 
money,  it  became  a  mere  debt  due  to  these  two  parties, 
and  the  debtor  had  no  right  to  violate  the  order,  by  pay- 
ing the  indebtedness,  no  matter  to  what  purpose  the 
money  borrowed  was  applied  ;  that  section  2463  of  the 
Code  of  Civil  Procedure  exempts  only  earnings  for 
sixty  days  actually  necessary  for  the  use  of  the  debtor's 
family,  and  having  sapported  his  family  and  paid  his 
bills  for  necessary  living  expenses,  rent,  &c.,  on  or  up. 
to  November  4  or  6,  he  violated  the  injunction  by 
expending  the  balance  of  $110,  and  that  the  case  of 
Hancock  v.  Sears,  93  N.  Y.  79,  did  not  apply,  as  the 
debtor  must  show,  to  exempt  the  earnings,  or  to  relieve 
himself  from  contempt,  in  disposing  of  his  earnings 
after  service  of  order  that  they  were  actually  paid  after 
the  service  of  the  order  for  necessary  living  expenses. 

Frank  Warner  Angela  for  judgment  debtor,  op- 
I>osed. 

Argued  that  all  the  payments  were  necessary  for 
the  support  of  the  debtor's  family  ;  that  the  earnings 
of  defendant  for  sixty  days  are  exempt ;  that  Gott- 
lieb and  HoUister  had  an  equitable  assignment  of  the 
debtor's  commissions,  and  cited  Hancock  t).  Sears,  98 
N.  r.  79  and  Miller  v.  Hooper,  19  Hun,  394. 

Nehrbas,  J. — ^The  debtor  received  $176;  $65  of 
which  was  paid  out  for  rent,  groceries,  &c.  But  the 
balance,  $110,  was  paid  to  two  persons  in  payment  of 
loans  of  money.    It  is  immaterial  to  what  purpose  th« 
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money  loaned  waa  applied.  The  return  ol  the  money 
loamed  was  the  {payment  of  an  ordinary  indebted- 
ness, which  was  prohibited  by  the  injnnction  order. 
The  case  of  Hancock  v.  Sears  (93  iV.  T.  79),  has  no 
application  to  this  branch  of  the  motion*  The  debtor 
is  gnilty  of  a  civil  contempt. 

He  will  be  fined  the  amoant  so  wrongfully  paid, 
namely,  $110,  besides  $20  costs. 


TRIPP,  Jr.,  v.  DABALL. 

Superior  Court  of  thk  City  of  New  York, 
Special  Term,  October,  1886. 

§§  537,  538. 

Aniwer — When  not  itricken  out  oifritolout — When  not  sham. 

Where,  tx|)on  a  motion  to  strike  out  a  portion  of  an  answer  as  sham, 
the  defendant  presented  an  affidavit  of  merits,  and  that  the 
answer  was  interposed  in  good  faith, — Ileld^  that  the  motion 
should  bo  denied. 

(Dteided,  October  80,  1880.) 

Motion  to  strike  out  part  of  an  answer  a3  frivo- 
Ions,  and  jmrt  as  sham. 

The  action  was  brought  upon  a  judgment  recov- 
ered in  the  State  of  Bhode  Island,  and  the  complaint 
alleged  the  recovery  of  said  judgment  upon  the  per- 
sonal service  of  the  i)rocess  in  the  action  upon  the 
defendant. 

The  answer  (1)  denied  on  information  and  belief, 
that  the  court  of  the  State  of  Rhode  Island,  was  a 
court  of  competent  jurisdiction ;  (2)  denied  the  personal 
service  of  the  process  upon  him  in  Bhode  Island ;  (3) 
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denied  on  information  and  belief  the  recovery  of  tlie 
judgment  against  him  ;  averred  that  if  any  jadgment 
in  said  court  of  Rhode  Island  was  so  entered,  that  the 
same  was  erroneously  entered;  and,  (4)  denied  the 
indebtedness  ns  stated  in  the  complaint. 

The  plaintiff  moved  upon  the  answer  and  a  copy 
of  the  Jadgment  and  an  affidavit  of  plaintiff's  attorney 
showing  some  admissions  of  the  defendant,  to  strike 
ont  subdivision  1  of  the  answer  as  frivoloas  and  to 
strike  out  the  other  subdivisions  as  sham. 

The  defendant  in  opposition  to  said  motion,  sub- 
mitted an  affidavit  of  merits  and  that  the  answer  was 
interposed  in  good  faith. 

Robert  P.  Lee^  for  plaintiff  and  motion. 

Every  legal  presumption  will  be  given  in  favor  of 
and  to  uphold  the  jurisdiction  of  the  Rhode  Island 
court.  Beebe  v.  Marion,  17  Abb.  Pr.  194;  Ray  v. 
Rowley,  1  Hun^  614.  Facts  to  negative  presumption 
must  appear  and  be  setup.  Pringle  c.  Woolworth, 
12  N.  r.  Weekly  Dig.  334 ;  Gaffney  v.  Bigelow,  2 
Abb.  N.  C.  313.  In  an  action  brought  to  enforce  a 
foreign  judgment  where  the  answer  is  a  general 
denial,  or  on  information  and  belief,  the  same  will 
be  stricken  out.  Beebe  v.  Marion,  11  Abb.  Pr.  194; 
Richardson  v.  Wilton,  4  Sand.  708 ;  Roblin  v.  Long, 
60  How.  Pr.  200.  The  Rhode  Island  court  had  juris- 
diction. See  Public  Statutes  of  R.  L  1882,  chap.  193, 
§  3,  p.  370 ;  also  Public  Statutes  qf  R.  I.  1882,  chap. 
207,  §  3,  p.  366,  as  to  how  writ  should  be  served. 

D.  McLean  Shaw^  for  defendant,  opposed. 

A  denial  on  information  and  belief  is  not  frivolous. 
Stent  V.  Continental  Nat'l  Bank,  6  Abb.  N.O.^\ 
Metmz  V.  Pearsall,  5  Id.  90.  A  frivolous  answer  is  one 
which  controverts  no  material  allegations  of  the  com- 
plaint.  Lefferts  v.  Snediker,  1  Abb.  Pr.  40  ;  Nichols  v. 

Vol.  XI.~8 
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Jones,  6  How.  Pr.  355.    In  this  case  we  deny  personal 
service  and  we  deny  the  indebtedness  as  stated  in  the 
complaint.    If  the  answer  is  good  upon  its  face,  the  mo- 
^tion  to  strike  out  must  be  denied.   Hecker  v.  Mitchell, 
V>  Abb.  Pr.  463  ;  Grocers'  Bank  v.  0'Rorke,6  Bun,  18  ; 
'IMiompson  V.  Erie  Ry.  Co.,  45  N.  T.  468.     A  sham 
^answer  is  one  that  is  false.    The  defendant  denies  the 
allegations  of  the  complaint  in  several  important  fea- 
tures in  a  verified  answer,  and  it  is  settled  that  a  veri- 
fied answer  which  denies  some  of  the  material  allega- 
tions of  the  complaint  cannot  be  stricken  ont  as  sham. 
Law  V.  Maher,  9  N.  T.  Weekly  Dig.  38 ;  Wayland  v. 
Tysen,  46  N.  T.  281 ;  Thompson  v.  Erie  Ry.  Co.,  46 
N.  T.  468.     Falsity  must  appear  clearly  if  not  decis- 
ively.   Lockwood  V.  Salhenger,  18  -4ift.  Pr.  136  ;  Nich- 
(jIs  V,  Jones,  6  How.  Pr.  365  ;  Ostrom  v.  Bixby,  0  Id. 
,67  ;  Morey  t.  Safe  Deposit  Co.,  7  Abb.Pr.  JST.  S.  199. 
Judge  MoRRELL,  in  Morey  v.  Safe  Deposit  Co,  7  Abb. 
'Pr.  N.  8. 199,  says:  *'In  determining  that  an  answer 
i.^^  false,  not  only  must  the  plaintiff  have  a  gI^vlt  prima 
facie  case,  but  the  proof  of  the  falsity  of  the  answer 
\i\v  defense,  must  be  clear  and  decisife,  if  not  over- 
^  whelming.    There  must  not  be  left  in  the  mind  a 
'.  doubt  as  to  its  entire  truthfulness.    The  effect  of  such 
a  determination  is  to  deprive  a  party  of  a  trial  by  jury, 
and  the  case  presented  must  therefore  be  of  no  doubt- 
ful character."    A  motion  to  strike  out  certain  defen- 
st'S  as  sham  must  be  denied  when  the  defendant  inter- 
.  posed  an  afSdavit  that  the  answer  was  put  in  in  good 
;  faith,  and  not  for  delay,  and  made  an  affidavit  of  mer- 
•  its.     Henderson  9.  Manning,  6  N.   Y.  Civ.  Pro.  221; 
Wayland  v.  Tysen,  45  IT.  T.  281. 

\       Prebdman,  J.— The  defendant's  opposing  affidav- 
'  itR  takes  the  case  ont  of  the  doctrine  of  the  authorities 
cited  by  the  plaintiff. 

Motion  denied,  with  $10  costs  to  abide  the  event 
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Estate  of  REUBEN  P.  WILCOX,  Deceased. 

Surrogate's  Court,  Madison  Countt,  Novembek, 

1886. 

§§  2514,  subd.  3,  2562,  2749,  et  seq.,   2767,  2758,  2793, 

sabd.  7. 

SurrogaUU  court — WJien  decree  awarding  easU  in  action  against  exeeU" 
tor^  out  of  an  estate  not  res  ad  judicata —  When  creditors  entitled  to 
share  in  proceeds  of  real  estate  sold  for  payment  of  debts — Pay- 
ment of  costs  out  of  such  proceeds — Amount  of  costs  allowed 
executor  for  preparing  account, 

Ao  action  cannot  be  maintained  agaiost  an  executor  in  Lis  represent, 
tative  capacity  upon  a  transaction  which  occurred  before  the  tcsta- 
tor^B  death,  the  executor  in  such  cases  is  liable  individually.  [*] 

Where,  in  an  action  brought  by  a  widow  for  admeasurement  of  her 
dowei  in  her  deceased  husband*s  estate,  to  recover  from  the  execu- 
tor thereof,  her  shares  of  the  avails  of  crops  raised  on  such  estate 
subsequent  to  Ins  death,  in  which  the  executor  and  others  sup- 
posed to  have  interest  in  the  lands  or  crops  were  made  parties  de- 
fendant, and  the  plaintiff  alleged  that  no  personal  claim  was  mado 
against  the  defendants,  except  the  said  executor  and  the  heirs  of 
her  deceased  husband,  judgment  was  rendered  in  her  favor  for  the 
relief  demanded,  and  costs  were  directed  to  be  paid  out  of  the 
rents  and  profits  of  the  realty  in  the  executor's  liands,  so  far  as  the 
same  should  prove  sufficient,  and  that  the  remainder,  if  any,  bo 
paid  from  the  other  assets  of  the  estate  in  the  executor's  band,*— 
Ileld^  that  the  question  of  the  payments  of  the  balance  of  such  costs 
out  of  a  fund  arising  from  the  sale  of  the  decedent's  real  estate,  wai 
not  rf«  <u/;u^icaf a,  [*]  especially  as  regards  a  creditor  of  the  estate 
who  was  not  a  party  to  such  suit;[^J  that  the  supreme  court  had 
no  jurisdiction  to  decree  that  any  portion  of  the  costs  of  such 
action  should  be  paid  out  of  the  assets  of  the  estate. [%  ^] 

It  seemSf  m  such  a  case,  where  an  estate  is  thus  situated,  the  surro* 
gnte*B  court  has  a  right  upon  its  own  motion  to  appear  in  the  courts 
ot  thib  State,  and  be  heard  in  opposition  to  a  decree  obtained  in 
the  manner  and  for  the  purpose  that  said  decree  was.[^] 

Where  a  debt  of  a  decedent  was  not  due  at  the  time  a  proceeding 
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%Tas  instituted  for  a  disposition  of  the  debtor^s  real  property  for 
tlie  ])aymeDt  of  bis  debts,  and  could  not,  therefore,  be  proved 
therein,  it  may  be  proved  upon  the  hearing  of  tlie  proceedings  for 
A  decree  for  distribution,  and  such  creditor  is  entitled  to  share  ia 
'the  proceeds  of  the  sale  prorata  with  those  whose  debts  were  proved 
upon  the  first  hearing.  [*,*] 

The  word  *' debts, ^*  as  used  in  the  provisions  of  the  Code  of  Civil 

-'Procedure,  relating  to  the  sale  of  a  dccedant's  lands  for  the  i>;ij- 

ment  of  his  debts,  include  any.  claim  or  demand  upon  which  n 

.judgment  for  a  sum  of  money,  or  directing  the  payment  of  money 

can  be  recovered  in  an  action,  and  the  word  *' creditor,'' includes 

nny  person  having  such  a  claim  or  demand.  [^J 

'  The  expense  incurred  by  an  executor  defending  actions,  concerning 

the  trust  estate,  cannot  be  paid  out  of  the  proceeds  of  the  rent 

-property  sold  pursuant  to  sections  2740  et  teq.  of  the  Code  of  Civil 

Procedure,  for  the  payment  of  the  funeral  expenses  and  debts  of 

,tho  decedent. [••, ''] 

Instance  of  a  case,  in  which  an  executor  was  held  to  be  guilty  of  msil- 
ad'ministration  in  defending  suits  brought  against  the  estate. ["-'^J 

Where  by  reason  of  the  fact  that  an  executor  did  not  keep  proper 
books  of  account  as  such,  much  time  and  labor  was  required  in  pre- 
paring his  final  account,  be  should  not  be  allowed  for  the  time  so 
employed,  but  should  be  allowed  costs  only  for  such  time  as  would 
be  necessarily  occupied  in  preparing  for  an  accounting,  if  proi)er 
books  of  account  had  been  kept.[''] 

{Decided  November^  1880.) 

Proceedings  for  a  judicial  settlement  of  Orlando 
Woodard,  as  executor,  etc. 

The  opinion  states  the  facts. 

A.  N.  SJieldon^  for  executor. 

E.  IL  Lamhy  in  person,  and  for  Mrs.  R.  P.  Wilcox, 
beirs  of  the  deceased. 

While  <fe  Under Jiilly  for  Mrs.  Cook,  a  creditor. 

Kennedy,  Surrogate.— On  March  28,  1881,  Ren  ben 
P.  Wilcox,  of  the  town  of  Brookfleld,  died,  leaving  a 
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will  which  gave  to  his  widow  the  use  of  all  his  real 
and  personal  estate  daring  her  life,  and  at  her  death 
the  residue  was  bequeathed  to  his  legal  heirs.  The 
will  was  subsequently  admitted  to  probate  and 
Orlando  Woodard,  named  therein  as  executor,  duly 
qualitied  and  entered  upon  the  discharge  of  his  duties*  "^ 
Mr.  Wilcox,  at  the  time  of  his  death,  was  the  owner 
and  in  possession  of  a  farm  of  two.  hundred  acres  in 
Brooktield,  and  also  the  owner  of  another  of  sixty-two 
acres  in  Oswego.  Immediately  after  the  death  of  her 
husband,  Mrs.  Wilcox  entered  into  possession  of  the: 
farm  in  Brookfield,  and  assumed  its  control  and  man- 
agement, Mr.  Woodard  aiding,  assisting  dnd  advising 
with  her  in  regard  to  the  same,  and  was  permitted  hy 
her  to  receive  a  large  portion  of  the  money  resulting  , 
from  the  sale  of  the  products  of  the  farm.  They 
appeared  to  have  acted  in  concert  and  harmoniously./ 
in  conducting  the  business  for  the  season  of  1881  untU 
late  in  the  fall  of  that  year,  when  she  served  a  written 
notice  upon  Mr.  Woodard  that  she  had  decided  not  to 
accept  the  provisions  of  the  will,  but  had  elected  to 
take  dower  in  her  husband's  estate,  and  also  demanded 
an  accounting  of  the  avails  of  the  farm  which  came 
into  the  hands  of  Mr.  Woodard  during  that  season. 
Notwithstanding  this  demand  he  rendered  no  account, 
to  her  for  her  share  of  the  profits  of  the  farm  since 
her  husband's  death,  whereupon  on  December  19, 
1881,  Mrs.  Wilcox  commenced  an  action  in  the 
supreme  court  against  Orlando  Woodard,  as  executor 
of  the  last  will  and  testament  of  Reuben  P.  Wilcox, 
and  also  against  other  persons  who  had,  or  were  sup* 
l)osed  to  have,  an  interest  in  the  laud  or  crops  raised  ' 
by  her  since  the  .death  of  her  husband,  for  the  pur- 
pose of  having  her  dower  admeasured  and  set  off  to 
lier,  and  also  for  the  farther  purpose  of  recovering 
from  Mr.  Woodard  her  share  of  the  avails  of  the  crops 
raised  on  the  farm  during  the  season  of  1881.    8he 
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also  alleged  that  no  pergonal  claim  ^as  made  against 
any  defendant,  except  said  Woodard,  executor,  and 
the  heirs  of  Reuben  P.  Wilcox,  deceased. 

The  defendant  Woodard  interposed  an  answer,  and, 
amongst  other  defenses  alleged  that  the  facts  and  alle- 
gations of  the  plaintiff^s  complaint  did  not  constitute 
a  cause  of  action  against  him  as  executor  of  the  will 
of  Mr.  Wilcox  or  otherwise,  that  he  was  not  a  neces- 
sary or  proper  j)arty  to  the  action,  and  that  a  cause 
of  action  to  recover  her  dower  couldnot  be  joined  with 
a  cause  of  action  for  an  accounting  as  executor,  or 
otherwise. 

The  action  was  referred  to  Hon.  Chas.  L.  Ken- 
nedy to  hear  and  determine,  and  was  subsequently 
tried  before  him  and  the  j^laintiff's  dower  in  the  Brook- 
field  farm  duly  assigned  and  set  off  to  her. 

The  thirteenth  finding  in  Judge  Kennedy's  report 
is  as  follows  :  '*  That  the  gross  proceeds  of  the  rents 
and  i^rofits  of  the  said  real  estate,  since  the  death  of 
said  R.  P.  Wilcox,  deceased,  for  the  year  1881,  was 
the  sum  of  $978.73,  of  which  said  Sarah  A.  Wilcox 
received  $172.82  and  the  said  Orlando  Woodard,  exe- 
cutor, received  the  suni  of  $805.91 ;  that  the  actual 
expense  producing  said  profits  and  income  was  the 
sum  of  $449.35,  of  which  said  plaintiflP,  Sarah  A.  Wil- 
cox, paid  and  furnished  the  sum  of  $217.71,  leaving  as 
the  net  profits  of  said  real  estate  the  sum  of  $529.28, 
and  that  plaintiff  is  entitled  to  receive  and  to  be  reim- 
bursed the  sum  of  $217.71  as  balance  of  the  expenses 
paid  and  incurred,  and  the  further  sum  of  $176.46, 
being  one- third  of  the  net  profits  as  aforesaid,  leaving 
in  the  hands  of  Woodard,  executor,  defendant,  the 
Bum  of  $362.92,  being  two-thirds  of  the  net  profits  to 
be  accounted  for  by  him  to  the  proper  heirs  at  law  of 
Baid  Reuben  P.  Wilcox,  or  in  some  other  manner  pro- 
vided by  law,  or  for  the  costs  of  these  proceedings.'' 

One  of  the  conclusions  of  law  found  by  the  referee 
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was  the  foUowing :  '' Fourth,  that  said  plaiutiff,  Sarah 
A.  Wilcox,  IS  entitled  (o  recover  of  and  from  the 
defendant,  Orlando  Woodard,  as  such  executor,  her 
costs  and  disbursements  of  this  action  to  be  taxed,  and 
that  said  defendant,  Orlando  Woodard,  is  also  entitled 
to  recover  his  costs  and  disbursements  of  this  action, 
and  judgment  is  hereby  ordered  accordingly."  At  a 
circuit  and  special  term  held  at  Morrisville,  on  October 
16,  1882,  Mr.  Justice  Pollett  presiding,  the  referee's 
report  was  duly  confirmed  and  an  interlocutory  judg- 
ment entered.  This  judgment  directs  the  payment  of 
the  plaintifiTs  costs  out  of  the  rents  and  profits  in  Mr. 
Woodard' s  hands  and  also  directs  the  payment  of  the 
executor's  costs  out  of  the  same  fund,  so  far  as  the 
same  was  sufficient  for  that  purpose,  and  that  the 
remainder  of  his  costs  shall  be  paid  and  allowed  to 
him  on  final  accounting  or  settlement  of  the  estate  of 
s;iid  Reuben  P.  Wilcox,  deceased,  by  said  Orlando 
Woodard,  executor  as  aforesaid." 

At  a  special  term  held  at  Syracuse  on  June  30, 1883, 
Mr.  Justice  Ciiuuciiill  presiding,  a  motion  was  made 
to  confirm  the  report  of  the  referee  appointed  to 
admeasure  the  dower.  The  report  was  confirmed  and 
(lie  order  awards  the  plaintiff  an  extra  allowance  of 
$30,  and  directs  the  payment  of  this  sum  and  all  of 
plaintiff's  other  costs  out  of  the  rents  and  i^rofits  so 
far  as  the  same  shall  prove  sufficient,  ^'and  the 
remainder,  if  any,  be  paid  from  the  other  assets  of  the 
estate  in  his  (Woodard' s)  hands  as  executor." 

At  a  special  term  held  at  Norwich  on  July  30, 1883, 
Mr.  Justice  Follrtt  presiding,  a  motion  was  made  to 
correct  the  interlocutory  judgment  by  striking  out 
the  direction  that  the  plaintiff's  costs  be  paid  out  of 
(he  fund  arising  from  (he  rents  and  profits.  The  nao- 
lion  was  denied  with  costs  '^  payable  out  of  the  fund 
in  controversy "  and  with  this  decision  Judge  F6l- 
LKTT    filed    this   memorandum:    ^^This  action  was 
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brought  to  enforce  the  jDlaintifTs  rights  in  8x>edfic  real 
estate  and  in  the  profits  arising  therefrom.  She  recov- 
f^red.  The  general  rule  in  snch  cases  is  to  charge  the 
land  or  fund  with  the  costs,  unless  the  defeated  party 
is  charged  personally.  There  is  nothing  in  the 
referee's  report  to  indicate  that  the  costs  shonid  be 
charged  against  the  estate  generally,  and  it  clearly 
appears  from  the  report  that  the  defendant  is  not  to  be 
(rliarged  personally.  I  think  that  the  plaintiff  is 
<'learly  entitled  to  costs  out  of  the  fund.'' 

The  personal  estate  of  the  decedent  has  been 
exhausted,  or  nearly  so,  in  expenses  of  administration, 
uud  the  proceeds  of  the  sale  of  the  real  estate  by  the 
executor  are  not  sufficient  to  pay  more  than  sixteen 
])er  cent,  of  his  indebtedness,  and,  if  the  costs  of  this 
and  other  litigations  are  allowed  to  the  executor  upon 
this  accounting,  they  must  be  charged  over  to  the  real 
f>8tate  and  paid  out  of  the  money  arising  from  the  sale 
of  the  land. 

The  counsel  for  the  executor  and  for  Mrs.  Wilcox 
insists  that  the  question  of  the  payment  of  the  $110.05 
of  the  plaintiffs'  costs  mentioned  in  the  judgment,  and 
Mr.  Woodard's  costs,  $151.46,  also  therein  mentioned, 
out  of  the  fund  arising  from  the  sale  of  the  real  estate, 
is  res  adjudicaia  and  cannot  be  disturbed  by  the  sur- 
rogate. 

We  cannot  adopt  this  view  for  the  following  rea- 
sons: 

The  will  gave  the  executor  no  authority  over  the 
real  estate,  and  it  was  no  part  of  his  duty  as  executor 
to  take  charge  of,  or  to  do  any  act  in  relation  to  it, 
except  when  it  became  necessary  to  institute  proceed- 
ing for  the  payment  of  the  decedent's  debts.  What- 
ever he  did  in  relation  to  the  management  of  the  real 
estate,  he  did,  not  as  executor,  but  in  his  individual 
capacity,  and  if,  by  reason  of  such  acts,  he  incurred 
any  liability  to  i)ay  costs,  he  should  pay  them  him- 
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self,  and  there  is  no  reason  in  law  or  equity  why  this 
estate  should  be  called  upon  to  pay  them.  Neither  the 
creditors,  nor  this  estate  had  a  dollar's  interest  in  the 
result  of  the  litigations,  and  could  in  no  way  be  legally 

affected  by  it,  and  to  hold  that  the  only  persons 
['J    having  an  interest  In  this  estate  are  concluded  by 

a  judgment  to  which  they  were  not  parties,  made 
in  a  litigation  in  which  they  had  not  the  slightest 
interest,  would  be  the  height  of  injustice. 

Every  transaction  out  of  which  the  claim  of  Mrs. 
Wilcox  arose  for  an  accounting  was  subsequent  to 
the  death  of  Mr.  AVilcox.  It  was  for  the  avails  of 
crops  grown  by  her  upon  the  farm  while  she,  and  not 
the  executor,  was  in  possession  and  had  control  and 
management  of  it.  In  all  that  Mr.  Woodard  did  he 
was  acting  as  her  friend  and  agent  and  wms  under  her 
authority.  If  he  sold  the  crops  and  received  the 
avails  of  the  farm  produce  he  did  it  upon  his  own 
lesponsibility  or  as  the  agent  of  Mrs.  Wilcox.  She 
simply  had  a  demand  against  him  personally  for  her 
share  of  the  avails  of  the  farm  and  not  against  him  as 
executor,  for  he  did  not  and  could  not  legally  act  as 
such  in  assisting  her  in  the  management  of  the  farm. 
The  fact  that  the  action  was  brought  against  him  as 
executor  did  not  change  the  nature  of  her  claim  nor 
of  his  defense,  if  he  had  any,  nor  relieve  him  from 
personal  liability  for  costs.  The  judgment  of  the 
court  was  that  the  avails  of  the  farm  for  the  season  of 
1881,  were  not  the  property  of  the  estate  but  belonged 
to  others.  It  would  be  grossly  unjust,  if  executors, 
without  any  authority  whatever,  could  enter  upon  the 
lands  of  others,  or  take  part  in  their  management, 
and  when  called  upon  to  pay  oVer  the  avails  of  their 
cultivation  which  they  have  received  to  the  rightful 
claimant,  refuse  to  pay  without  litigation,  and  if 
defeated,  have  the  costs  of  both  parties  paid  out  of 
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the  estates  of  which  they  may  happen  to  be  at  the 
time,  executor.  We  thiuk  we  are  amply  justified 
in  holding  that  an  action  cannot  be  maintained 
against  an  executor  in  his  representative  capacity, 
upon  a  transaction  which  occurred  after  the  testator's 

death.  The  executor  is  liable  in  such  cases  indi vid- 
[■J    ually  (Ferris  v.  Disbrow,  22   iT.  Y.  Weekly  Dig. 

330  ;   Buckland  v,  Gallup,  40  Uun,  60  ;  Ketchum 
f).  Ketchum,  4  Cow.  87).* 

The  total  amount  of  the  costs  and  expenses  of  that 
litigation  as  presented  tons  by  the  executor  for  allow- 
ance is  as  follows : 

Balance  of  Mrs.  Wilcox  costs  .  .  .$110.88 
Motion,  costs  before  Judge  Pollett  .  .  10.00 
Costs  of  executor  as  taxed  ....  151.40 
Expenses  and  disbursements  of  executor  .  249.86 
Services  of  counsel 300.00 


$822.30 


Beside  the  above  sum  Mr.  Woodard  paid  $295.28 
out  of  the  *'  fund  "  arising  from  rents  and  profits  cf 
the  farm,  making,  if  allowed,  the  total  costs  of  this 
unnecessary  litigation,  so  far  as  this  estate  is  con- 
cerned, the  sum  of  $1,117.68,  and  this  estate  is  asked 
to  bear  $822.30  of  it.  We  believe  the  whole  of  it  to  be 
an  unjust,  illegal,  and  inequitable  claim,  and  that 
[•]  the  supreme  court  had  no  jurisdiction  to  decree 
that  any  portion  of  the  costs  should  be  paid  out 
of  the  assets  of  this  estate,  and  so  far  as  it  does  make 
such  a  decree,  that  it  was  inadvertently  made  by 
the  court. 

No  creditor  of  this  estate,  at  least  not  Mrs.  Cook, 

*  Sec  also  Caulkins  «.  Bolton,  08  i^T.  F.  511  ;  Thompson  v. 
Wliitmjirsli,  100  Td,  85  ;  Schmittler  «.  Simon,  101  Id.  354;  Fcig  «. 
Wray,  3  N,  T,  Cie.  Pro,  159. 
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was  a  party  to  tliis  litigation  and  hence  were  not  in  a 
situation  to  opx)(>8e  the  entry  of  the  decree  which  has 
been  entered  in  the  action,  nor  have  they  been  ut  any 
time  since  its  entry  in  a  situation  where  they  conld 
ask  the  court  to  modify  it  in  their  interest  or  in  the 
interest  of  this  estate.  Nor  is  any  other  person  that 
we  are  aware  of  so  situated  that  he  can,  upon  this  pro- 
ceeding, oi>pose  the  enforcement  of  this  decree  save  by 
the  action  of  the  surrogate  in  disregarding  it.  Where 
an  estate  is  thus  situated  we  believe  this  court  has  the 
right,  upon  its  own  motion,  to  appear  in  the  courts  of 
this  State  and  be  heard  in  opposition  to  a  decree 
obtained  in  the  manner  and  for  the  purpose  that 
[*]  this  one  was  which  we  are  asked  to  obey.  Were 
it  otherwise,  a  surrogate's  court  would  be  com- 
I>elled  to  allow  large  sums  of  money  to  be  taken  from 
creditors  and  heirs  upon  decrees  of  other  courts, 
obtained  by  parties  interested  in  shielding  themselves 
from  the  expenses  of  litigations  which  their  own  acts 
have  brought  upon  them.  We  shall,  therefore,  haz- 
zard  the  criticism,  possibly  the  censure,  of  the  supreme 
court,  in  respectfully  disregarding  its  decree  in  the 
above  mentioned  action. 

Another  reason  for  the  disallowance  of  the  costs 
above  referred  to,  and  the  expenses  and  disbursements 
of  Mr.  Woodard  in  this  action,  will  be  stated  in  con- 
nection with  the  discussion  in  regard  to  the  claim  of 
Bosina  Cook  against  this  estate  and  the  expenses  of 
the  executor  in  resisting  the  payment  of  her  claim. 

We  now  come  to  the  discussion  of  the  claim  of 
Bosina  Cook.  It  will  be  remembered  that  the  dece- 
dent died  March  28,  1881,  and  his  will  was  admitted 
to  probate  June  20,  of  that  year. 

At  the  time  of  his  death,  Mrs.  Cook,  of  St.  Johns, 
Michigan,  was  the  owner  and  holder  of  a  promissory 
note  against  him,  of  which  the  following  is  a  copy : 
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' '  $3, 100.  March  29, 1878. 

'*  Six  years  after  date  I  promise  to  pay  to 
the  order  of  S.  B,  Daboll,  three  thousand  one  hun- 
dred dollars  ior  the  value  received  with  use, 

*'R,  P.  Wilcox." 
''  Indorsed  S.  B.  Daboll." 

The  executor  duly  published  a  notice  to  creditors, 
and  on  March  18, 1882,  the  claim  in  question  was  duly 
presented  to  the  executor  and  the  same  was  disputed 
and  rejected  by  him,  and  the  objection  was  accompa- 
nied by  an  offer  to  refer  the  claim  under  the  statute, 
but  the  executor  having  refused  to  waive  the  objection 
that  the  note  was  not  yet  due,  and  at  all  times  insisted 
that  no  action  or  proceeding  could  be  commenced 
upon  the  same  until  it  became  due,  a  reference  was 
deferred  until  the  note  matured.  On  December  29, 
1884,  the  claim  was  referred  under  the  statute  to  three 
referees. 

After  a  trial  upon  the  merits,  the  referees  made 
their  report,  awarding  to  the  plaintiff  tlie  full  amount 
of  her  claim.  Their  report  was  duly  confirmed, 
and  on  May  17,  1886,  judgment  was  duly  entered 
thereon  for 

Damages 84,861.30 

Cost 406.58 

Judgment .  $5,267.88 

The  petition  for  the  sale  of  the  decedent's  real 
estate  was  filed  on  May  22, 1882. 

The  petition  refers  to  the  claim  in  qt^estion  as  hav- 
ing been  presented  to  the  executor  and  rejected  by 
him.  Mrs.  Cook  was  duly  cited  in  this  proceeding 
but  did  not  appear  and  made  no  effort  to  prove  her 
claim  upon  the  first  hearing. 

On  March  17,  1883,  a  motion  was  made  before  Sur- 
rogate CnAPMAN  to  open  the  decree  of  July  26,  1882, 
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for  the  i)urpose  of  allowing  Mrs.  Cook  to  jjrove  her 
claim  aiid  have  the  same  established  by  and  as  of  the 
date  of  said  decree. 

The  surrogate  denied  this  motion  upon  the  ground 
that  the  claim  was  not  then  due,  and  without  pieju- 
dice  to  its  renewal. 

The  motion  was  renewed  before  the  present  surro 
gate  July  22,  1886,  and  was  denied  by  him  for  want 
of  jurisdiction,  tnore  than  one  year  having  elapsed 
since  the  entry  of  the  decree. 

Mrs.  Cook's  claim  has  been  duly  proved  and 
established  upon  the  hearing  for  distribution. 

The  proceeds  of  the  sale  of  the  real  estate  are  not 
more  than  sufficient  to  pay  the  claims  established 
upon  first  hearing. 

Upon  these  facts  a  serious  question  arises  as  to 
the  status  of  Mrs.  Cook's  claim,  in  this  proceeding. 

Counsel  for  Mrs.  Cook  contends  that  she  is  enti- 
tled to  share  pro  rata  with  the  creditors  whose  claims 
were  established  upon  the  first  hearing  and  counsel 
for  the  executor  urges  that  the  claims  established 
upon  the  first  hearing  are  entitled  to  jiayment  in  full 
before  any  portion  of  the  proceeds  can  be  applied  to 
the  payment  of  the  claim  in  question. 

The  only  serious  question  in  the  case  arises  from 
the  fact  that  at  the  time  of  the  entry  of  the  first 

decree  the  claim  in  question  was  not  yet  due. 
[•]  The  Code  of  Civil  Procedure  (§  2758)  provides  : 
"The  decree  must  determine  and  specify  tlie 
amount  of  each  debt  established  as  a  valid  and  sub- 
sisting debt  against  the  decedent's  estate,  &c.,"  and  n 
'*debt"  is  defined  by  the  Code  of  Civil  Procedure 
(§  2514,  subd.  3),  as  follows:  **  The  word  *  debts' 
includes  any  claim  or  demand  upon  which  a  judgment 
for  a  sum  of  money  or  directing  the  payment  of 
money  could  be  recovered  in  an  action  ;  and  the  word 
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^creditor'  includes  any  person  having  such  a  claim 
or  demand." 

In  several  places  in  chapter  18,  claims  which  have 
not  matured  are  referred  to,  not  as  *^  debts  "  but  always 
us  *'  debts  not  yet  due." 

Mrs.  Cook's  claim  was  not  due  at  the  date  of  the 
first  decree ;  she  could  not  at  that  time  be  said  to 
have  a  ^'valitl  and  subsisting  debt  against  the  dece- 
dent's estate  ;"  she  could  not  then  have  instituted  pro- 
ceedings for  the  sale  of  the  real  estate ;  she  could 
not  have  established  her  claim  upon  the  first  hear- 
ing. 

There  is  no  provision  anywhere  in  title  V.,  chap- 
ter 18,  for  the  proof  of  a  debt  not  yet  due,  upon  the 
first  hearing,  and  Mrs.  Cook  for  that  reason  was  not 
bound  to  present  her  claim  at  that  time,  and  laches 
cannot  be  attributed  to  her  on  account  of  her  failure 
so  to  do. 

In  this  view  of  the  case  the  motions  to  open  the 
decree  should  have  been  denied  upon  the  merits,  as 
unnecessary  and  superfluous. 

Under  the  revised  statutes  (§§  37,  38,  89,  43,  71  and 
73)  claims  proven  upon  the  second  hearing  stood 
upon  an  equal  footing  with  those  established  by  the 
first  decree,  and  there  was  no  preference  or  priority 
of  payment  as  between  debts  of  the  same  class. 

But  by  the  Code  of  Civil  Procedure  a  radical 
change  was  introduced,  and  under  the  present  law 
there  can  be  no  doubt  that  those  claims  which  were 
established  by  the  first  decree  are  entitled  to  priority 
of  payment  over  those  proved  upon  the  hearing  for 
distribution  unless  there  exists  a  single  exception,  in 
favor  of  a  *'  debt  not  yet  due." 

The  serious  question  in  this  case,  therefore,  arises 
upon  the  construction  of  subdivision  7,  section  2793, 
of  the  Code  of  Civil  Procedure,  which  reads  as  fol- 
lows : 
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*'  Oat  of  the  remainder  of  the  money  mnst  be  paid, 
in  full,  the  other  debts,  which  were  established  and 
recited  in  the  first  decree,  and  were  not  rejected  npon 
\  he  second  hearing  ;  or  if  there  is  not  enough  for  that 
purpose,  they,  or  so  much  thereof  as  the  money  appli- 
cable thereto  will  pay,  must  be  paid  in  the  oider  pre- 
scribed by  law  for  payment  of  a  decedent's  debts  by 
an  executor  or  administrator  out  of  the  personal  assets, 
without  giving  preference  to  rents,  or  to  a  si>ecialty  or 
to  any  demand  on  account  of  an  action  pending  there* 
npon  ;  and  paying  debts  not  yet  due,  upon  a  rebate  of 
legal  interest." 

The  section  is  ambiguous  and  is  inartificially 
drawn,  and  at  the  first  glance  there  would  seem  to  be 
doubt  as  to  its  true  constrnclion  and  meaning ;  but 
upon  a  careful  examination  of  the  section  in  connec- 
tion with  the  revisers^  notes  and  the  former  statute,  we 
are  convinced  that  the  true  meaning  and  intent  will  be 
better  arrived  at  by  transposing  the  words  after  the 
second  semi-colon  (^^and  paying  debts  not  yet  due, 
&c.")  to  a  position  immediately  after  the  words  "  sec- 
ond hearing,"  before  the  first  semi-colon,  thus  placing 
debts  not  yet  due  upon  the  same  footing  with  those 
established  by  the  first  decree. 

This  is  the  only  construction  that  gives  the  sub- 
division an  intelligible  meaning,  and  the  last  clause  of 
the  subdivision  would  be  utterly  meaningless  under 

any  other  construction  that  has  been  suggested. 
[*J         If  the  legislature  had  intended  that  a  debt  not 

yet  due  should  be  postponed  to  one  which  was 
due,  they  would  have  provided  for  its  payment  in  sub- 
division 8 ;  but  it  appears  that  the  only  provision  any- 
where in  the  whole  title  for  proving  or  for  paying  a 
debt,  not  yet  due,  is  contained  in  subdivision  7,  and 
provision  for  its  payment  being  made  there,  and  there 
only,  the  conclusion  is  irresistible  that  it  is  to  be  paid 
with  the  other  debts. provided  for  in  that  subdivision. 
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We  believe  too,  that  this  construction  will  tend  to 
do  substantial  justice  in  all  cases. 

Under  the  constraction  contended  for  by  the  coun- 
sel for  the  executor,  creditors  whose  claims  are  not 
due  at  the  death  of  a  decedent  will  be  entirely  at  the 
mercy  of  the  executors  or  administrators,  who  through 
favoritism  or  from  enmity  could  so  institute  and  con- 
duct the  proceedings  as  to  unjustly  and  unfairly  dis- 
criminate between  creditors  whose  claims  are  equally 

just  and  equally  entitled  to  payment. 
n         There  is  no  reason  why  in  justice  and  fairness 
a  clnim  against  a  decedent's  estate,  which  is  due, 
should  be  pi-eferred  to  another  which  is  not  due,  and 
such  is  not  the  policy  of  the  law. 

This  is  emphatically  indicated  by  the  provisions  of 
the  Code  of  Civil  Procedure  (§  2742)  with  reference  to 
the  payment  of  a  claim  not  yet  due  upon  the  judicial 
settlement  of  the  accounts  of  an  executor  or  adminis- 
trator. 

Ample  provision  is  here  made  for  the  protection  of 
a  creditor  whose  claim  is  not  due  upon  the  same  basis 
ns  one  which  is  due,  and  while  this  is  not  controlling 
in  this  case,  yet  it  is  a  strong  indication  that  the  leg- 
islature regarded  the  two  classes  of  claims  as  equally 
entitled  to  payment. 

We  are  strongly  reinforced  in  our  opinion  by  the 
notes  of  the  revisers.  Section  88  of  the  Revised  Stat- 
utes, provided  for  the  payment  of  all  the  decedent's 
debts  in  full,  or  in  case  of  a  deficiency  of  assets,  in 
proportion  to  their  respective  amounts ;  section  39  pro- 
vides that  a  creditor  whose  debt  is  not  yet  due  shall 
receive  his  proportion  with  other  creditors  upon  a 
rebate  of  legal  interest,  substantially  the  same  as  the 
last  clause  of  subdivision  7,  section  2793. 

The  revisers  say:  ** Subdivision  7  has  been  taken 
from  sections  38,  39  and  73  of  the  Revised  Statutes 
tcUhout  material  change^  except  by  the  addition  of 
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the  words  which  connect  the  provision  with  subdivis- 
ion 8,  and  by  the  insertion  of  the  provision  with  ref- 
erence to  the  order  of  payment  among  creditors.''  • 
n  From  this  language  the  fair  inference  is  that 

there  was  no  intention  to  change  the  status  of  a 
debt  not  yet  due. 

The  revisers  farther  say  :  *'  Subdivision  8,  is  new. 
It  applies  to  creditors  who  come  in  after  a  sale,  as  pro- 
vided in  section  278&  The  regulation  which  it  intro- 
duces appears  to  rest  upon  plain  principles  of  justice, 
especially  in  view  of  the  amendments  to  the  preced- 
ing sections  giving  to  any  creditor  the  right  to  insti- 
tute original  proceedings;  of  his  right  which  tlie 
amendments  preserve  to  come  in  at  any  time  before 
decree  when  proceedings  liave  been  instituted  by 
another  creditor;  of  the  great  publicity  required  at 
every  step  before  the  decree :  and  of  the  embarrass- 
ments which  will  result  from  the  debts  subsequently 
proved,  if  there  is  any  deficiency.  Under  such  cir- 
cumstances creditors  who  neglected  to  come  in  until 
after  the  decree  should  be  postponed,  even  when  no 
other  property  remains,  to  those  who  have  been  dili 
gent  to  prove  their  debts  in  season,  and  have  perhaps 
borne  the  expense  and  labor  of  the  proceedings." 

None  of  this  reasoning  is  applicable  to  the  case 
before  us. 

As  we  have  seen,  Mrs.  Cook  was  not,  at  the  date  of 
the  first  decree  a  ^^ creditor'^  and  her  claim  was  not 
then  a  ^'  debt"  within  the  meaning  of  the  statute,  and 
she  could  not  thus  have  established  it.  It  cannot 
therefore,  be  said  that  she  was  guilty  of  laches  in  not 
then  attempting  to  establish  it. 

After  a  troublesome  and  expensive  litigation  she 

has  had  the  justice  of  her  claim  established  by  law. 

She  has  not  neglected  any  proper  or  necessary  step  to 

bring  her  claim  to  the  attention  of  the  court ;  and  now 
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for  the  first  time  she  has  an  opportunity  to  luove  and 

establish  it  in  this  proceeding. 
[•]  Every  consideration  of  justice  and  equity,  and 

we  believe,  the  plain  language  and  direction  of  the 
statute  itself,  require  that  she  should  not  be  placed 
upon  an  equality  with  the  other  creditors. 

The  order  of  distribution  will  be  made  accordingly, 
and  the  claim  of  Rosina  Cook  (exclusive  of  costs)  be 
paid^ro  ra^a  and  in  prox^ortion  to  its  amount  with 
the  other  creditors. 

Upon  this  accounting  we  are  asked  by  the  exec- 
utor, against  the  objection  of  Mrs.  Cook^s  counsel,  to 
allow  out  of  the  i^roceeds  of  the  sale  of  the  real  estate, 
his  expenses  in  defending  the  suit  of  Mrs,  Cook, 
amounting  to  about  $600  as  well  as  her  costs  and  dis- 
bursements in  defending  the  Wilcox  action  for  dower 
and  an  accounting  amounting  to  $822.80.  In  addition 
.to  the  reasons  heretofore  stated  for  disallowing  costs 
in  the  Wilcox <;ase,  we  decline  to  do  so  for  the  addi- 
tional  reason  that  there  is  no  provision  of  law  which 
justifies  or  provides  for  their  payment  out  of  this  fund. 
Independent  of  any  question  as  to  the  necessity  or 
propriety  of  the  large  expenditure  of  the  executor  in 
litigations  it  may  be  seriously  doubted  whether  under 
any  circumstances  this  expense  could  be  charged  upon 
the  real  estate,  or  provision  made  for  their  payment 
out  of  its  proceeds.  The  law  makes  no  provision 
['•]  for  the  sale  of  real  estate  to  pay  cost  of  litiga- 
tions or  the  expenses  of  administration,  on  the 
contrary  it  provides  that  the  real  estate  of  a  decedent 
cannot  be  sold  by  the  executor  or  administrator 
except  for  the  payment  of  his  debts  and  funeral  ex- 
[yenses  (Code  Civ.  Pro.  %  2749).  Even  where  a  judg- 
ment is  obtained  against  an  executor  upon  a  disputed 
nlairo,  the  costs  in  such  a  judgment  cannot  be  paid 
from  the  proceeds  of  the  real  estate  (§  2757,  Code 
Civ,  Pro.).  In  short,  the  policy  of  the  law  seems  to  be 
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to  carefally  guard  against  the  i»aynient,  from  the  pro- 
ceeds of  the  real  estate,  of  any  claim  or  demand  except 
a  debt  owing  by  the  decedent  at  the  time  of  his  death, 
his  necessary  f  aneral  expenses^  and  the  actual  expense 
of  the  proceeding  for  the  sale  of  the  real  estate.  Were 
this  not  so  the  Code  would  not  liave  restricted  the 
claims  for  which  land  must  be  sold,  to  the  payment  of 
the  decedent's  debts  and  funeral  expenses,  but  would 
have  i)ermitted  the  executor  or  administrator  to  sell 
the  lands  for  any  claims  which  he  might  have,  arising 
from  expenses  incurred  by  him  in  the  administration 
of  the  estate.  The  language  of  subdivision  7,  section 
2793,  is  imperative  as  to  the  class  of  debts  which  may 
be  paid  under  its  provisions.  It  says:  *'Outof  the 
remainder  of  the  money,  must  be  paid  in  full,  the 
other  debts,  which  were  established  and  recited  in  the 
first  decree,  and  were  not  rejected  upon  the  second 
hearing,''  thus  devoting  the  fund  to  the  payment  of 
certain  specific  debts  and  preventing  its  diversion  for 
any  other  purpose  whatever. 

It  would  be  a  useless  expense,  many  times,  for  a 
creditor  to  prove  his  claim  in  such  a  proceeding  if  the 
statute  did  not  afterwards  protect  his  debt  against  the 
claims  of  executors  for  expenses  incurred,  either 
before  or  after  he  is  cited  to  establish  his  debt  ini 
court.  The  decree  of  the  surrogate  upon  the  first 
hearing  becomes  in  fact  a  lien  upon  the  proceeds  of 
the  sale  of  land  and  thus  secures  payment  of  the  debts 
established  upon  the  first  hearing,  if  sufficient  for  that 
purpose,  against  any  contingency.  No  mortgage  or 
judgment  could  make  it  more  secure  than  this  decree 
of  the  court  against  the  subsequent  acts  of  executors, 
or  against  those  creditors  who  neglected  to  establish 
their  debts  when  invited  by  the  court  to  do  so.  The 
law  has  wisely  appropriated  this  fund  to  the  payment 
of  those  debts  which  the  decedent  created  in  his  life- 
time, and  in  our  judgment  we  have  no  authority  to 
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use  it  for  any  other  purpose.  Nor  is  it  any  hardship 
upon,  or  injustice  to  an  executor  thus  to  hold  the  law 
to  be,  for  before  he  prosecutes  or  defends  an  action  or 
subjects  an  estate  to  any  expense  beyond  which  the 
law  has  made  provision,  he  has  ample  opportunity  to 
ascertain  the  exact  amount  of  the  assets  of  the  per- 
sonal estate,  and  then  to  determine  what  his  course 
shall  be.  In  plain  and  unmistakable  language  the 
law  has  said  to  him  that  the  real  estate  of  a  decedent 
cannot  be  sold  for  any  other  purposes  than  those  we 
have  stated  and  we  know  of  no  reason  why  he  should 
not  act  accordingly.  Had  all  the  expenses  which  this 
executor  had  incurred  in  his  litigations  existed  before 
any  proceedings  were  taken  to  sell  the  land  for  the 
payment  of  debts  he  would  then  have  been  compelled 
to  see  the  land  of  the  decedent  ordered  sold  for  the 
payment  of  debts  existing  at  the  death  of  Mr.  Wilcox, 
for  he  could  not  have  proven  his  claim  in  that  pro- 
ceeding nor  made  use  of  it  to  institute  measures  for 
the  sale  of  the  decedent^s  land  to  procure  its  pay- 
ment, so  that,  at  no  stage  of  his  administration,  has  it 

been  in  the  power  of  the  court  to  aid  him  in  the 
["]  collection  of  his  disbursements  in  the  litigations 

in  which  he  has  been  engaged  out  of  the  real 
estate  or  its  proceeds,  -and  his  application  to  be 
repaid  in  this  manner  for  this  class  of  expenses  must 
therefore  be  denied.  It  may  be  claimed  that  under 
the  provision  of  subdivision  6,  section  2793,  these 
expenses  may  be  allowed  as  against  the  real  estate, 
but  in  oar  opinion  this  provision  is  only  intended  to 
cover  payments  made  by  an  executor  or  administra- 
tor on  account  of  debts  of  the  decedent  and  funeral 

expenses.* 

^  '  '  ■         ■  -  ■    ■  '  ■  I.    .  ■ 

*  III  Estate  of  Mottkim,  5  N.  F.  Civ.  Pro.  421,  it  was  held,  that 
Ifae  Burrogftte  has  no  power  to  direct  the  payment  out  of  a  fund  nris-. 
ing  from  tbe  sale  of  a  dccedcDt^a  real  property  for  the  payment 
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['•]  But  there  are  other  grounds  for  rejecting  the 

claim  of  the  executor  to  be  reimbursed  the  expen- 
sea  of  the  Cook  litigation.  They  are  as  follows :  At 
the  time  her  claim  was  referred  the  condition  of  the 
estate  was  nearly  as  follows : 

Total    amount   of    the   proceeds   of 

the  real  estate    ....  $1731.00 
Total  amount  of  personal  estate        .      483.00 


$2214.00 
Claims  of  creditors  allowed  by  the 
surrogate  on  proceedings  to  sell 
the  land  of  Mr.  Wilcox       .        .  $1195.00 
Expense  of  proceedings  to  sell  land      596.0C 
Costs  and  expenses  of  Wilcox'  suit      822. 0( 


$2611.00 


So  that  the  estate  according  to  his  figures  was 
utterly  bankrupt.  There  was  not  a  dollar  which, 
could  be  reached  by  Mrs.  Cook,  if  she  got  a  judgment^ 
provided  the  law  is  as  claimed  by  the  executor.  If  so, 
why  subject  her  to  the  costs  of  a  litigation  which, 
would  be  fruitless  in  the  end.  But  one  motive  is 
apparent,  because  but  one  result  could  be  obtained,  and 
that  was  to  subject  the  assets  of  this  estate  to  a  fur- 
ther reduction  by  means  of  costs  and  expenses,  and 
thereby  deprive,  if  possible,  creditors  whose  claims 
had  been  proven  and  established  in  the  first  decree^ 

from  any  share  in  the  avails  of  the  real  estate.     Suchi 

■  ■  » «i    ■  ^^^—1       '  ■  ^ 

of  his  debts,  etc.,  of  allowances  made  oa  the  contest  of  a  wiU  ; 
thnt  such  fund  can  only  be  applied  to  the  payment  of  such  claims 
and  debts  of  the  decedent  as  would  authorize  the  surrogate^* 
court  to  order  a  sale  of  the  real  estate  ;  and  the  court  conld  not 
order  a  sale  for  the  purpose  of  paying  the  expenses  of  administratfon, 
and  the  fund  arising  from  the  sale  cannot  be  applied  to  their 
payment. 
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is  the  resalt  us  shown  by  the  claims  of  the  executor 
presented  for  our  consideration,  for  his  total  claim 
amonnts  to  the  sum  of  $2,816,  while  the  total  avails  of 
the  estate  amount  to  the  sum  of  $2,214.  But  not  con- 
tent with  deciding  to  contest  the  note  the  executor 
compelled  Mrs.  Cook  to  wait  two  years  before  refer- 
ring the  claim  for  trial  upon  the  frivolous  pretext 
that  it  was  not  due,  thus  unnecessarily  delaying  the 
settlement  of  the  estate,  preventing  creditors  from 
receiving  the  amount  due  them  and  subjecting  the 
estate  to  many  hundred  dollars  interest.  This  claim, 
if  the  executor  had  not  needlessly  raised  his  technical 
objection  that  the  note  was  not  due  could,  although 
disputed,  have  been  tried  before  the  surrogate  in  ihe 
proceedings  to  sell  the  land,  or  it  could  have  been 
referred  to  some  referee  approved  by  the  surrogate 
and  tried,  and  thus  the  useless  and  vexatious  delay 
avoided.  No  interest  upon  debts  would  have  accrued, 
the  expenses  incidental  to  such  delay  in  the  settlement 
of  estates  would  not  have  been  incurred,  and  the 
estate  settled  within  the  eighteen  months  usually 
taken  by  executors  for  that  purpose.  For  four  years 
this  executor  has  prevented  this  estate  from  being 
settled  by  his  litigations  and  the  manner  in  which  he 
has  conducted  them,  and  in  that  time  has  accumula- 
ted a  bill  of  costs  and  expenses  amounting  to  a  sum 
suflScient  to  bankrupt  it,  provided  the  view  which  we 
have  taken  of  the  law  does  not,  to  some  extent,  pre- 
vent it.  We  da  not  believe  such  a  result  was  neces- 
sary  or  proper  in  the  administration  of  this  estate,  nor 
do  we  believe  that  he  was  justified  in  pursuing  the 
course  he  has  pursued  from  the  beginning  to  the  end. 
He  begins  and  ends  his  administration  with  litigation. 
He  has  needlessly  kept  it  in  court  for  nearly  live 
years  and  then  seeks  to  charge  the  expenses  he  hrs 
incurred  to  a  fund  set  apart  for  the  payments  of  debts 
which  the  decedent  owed  in  his  life- time  and  thus 
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prevent  the  creditors  from  receiving  a  single  dollar 
npon  their  claims.  We  believe  it  to  be  the  duty  of 
(Courts  to  allow  executors  and  all  others  who  have  the 
official  care  of  estates  all  jiist  and  reasonable  expenses 
in  their  management,  but  we  do  not  believe  it  to 
be  their  duty  to  permit  an  executor  to  transform 
an  entire  estate  amounting  to  $2,214  into  a  bill  for 
^sosts  and  expenses  and  so  leaving  nothing  for  the 
heirs  or  creditors.  Here  is  the  condition  of  the  estate 
as  presented  to  us  by  the  excutor  for  settlement : 

Total  assets $^14.00 

Executor's  claim  for  services  and 

expenses 1711.65 

Executor's  expense  for  attorney  ' 

and  counsel         .         •         •        .     1103.80 


$2815.45 

Creditors  and  heirs    ....  Nothing 

#  - 

No  debt  of  the  decedent's,  however  trivial,  has  been 
paid,  even  his  grave  being  paid  for  from  the  private 

purse  of  the  widow. 
["]         Such  a  result  bears  upon  its  face  the  stamp  of 

mdl  adminisiration, and  bad  faith ;  it  shows  that 
his  services  have  been  of  no  benefit  to  the  estate,  but 
on  the  other  hand  have  been  a  positive  and  irreparable 
injury.  Some  higher  court  may  enable  us  to  see  our 
way  clear  to  tarn  the  assets  of  this  estate  into  a  bill 
of  costs,  but  until  then  we  shall  hold  that  it  has  not 
been  legally,  or  properly  administered,  and  that  the 
account  of  such  an  executor  for  services  and  expenses 
ought  to  be  cut  down  to  such  an  amount  as  would 
fairly  and  reasonably  pay  for  its  proper  administra- 
tion.   The  sum  of  $247.06  is  allowed  for  this  purpose 

as  per  statement  filed  with  this  decision. 
['*]        In  conclusion  we  desire  to  call  attention  to 

another  fact  in  connection  with  the  history  of  this 
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case.      From  the  time  the  executor  commenced  the 
discharge  of  his  duties,  down  to  the  end  of  these  pro- 
ceedinjjs  he  has  kept  no  account  of  his  services  or  the 
expenses  of    his   administration.     His  account   for 
nearly  $3000  of  alleged  indebtedness  of  this  estate  to 
him  is  made  up  from  diaries,  wl^ich  he  fails  to  produce 
for  the  inspection  of  the  court  or  of  parties,  interested 
in  this  proceeding  ;  from  entries  made  by  his  counsel 
in  law  registers  and  papers  in  his  possession  ;  from  his 
memory  of  the  various  services  he  has  performed,  and 
money  expended,  and  from  various  other  sources  of 
information.     An  account  thus  kept  or  made  up  is 
suspicious  upon  its  face,  for  it  gives  opportunity  for 
ni  is  take,  and  worse  still,  an  easy  method  for  fraud  and 
dishonesty.    We  do  not  claim  the  executor  has  not 
rendered  the  services  nor  expended  the  money  he  has 
charged  and  testified  to,  but  we  claim  he  has  violated 
liis  duty  to  this  estate,  by  not  keeping  his  account  in 
the  usual  and  regular  manner.    It  should  have  been 
kept  distinct  from  his  dealings  with  others,  in  a  book 
kept  for  that  purpose,  and  in  such  a  manner  that  per- 
sons interested  in  the  estate  could  inspect  them  at  any 
time,  if  they  desired  to  know  its  standing  or  condition. 
They  should  not  have  been  so  kept  as  to  be  the  occa- 
sion of  doubt  and  uncertainty,  and  require  a  long  con- 
test in  the  courts  to  ascertain  their  truthfulness.    No 
one  needs  to  be  learned  in  the  intricacies  of  book-keej)- 
ing  to  keep  the  accounts  of  an  estate  in  such  manner, 
that  i)eople  unlearned  in  such  matters,  can  readily  and 
without  expense  or  assistance  from  counsel,  know  its 
rrne  condition  or  make  such    investigation  as  they 
desire  in  regard  to  it. 

Nine  days  were  spent  in  investigating  the  accounts 
of  the  executor  because  of  the  manner  in  which  he 
iiad  kept  them  and  the  character  of  some  of  his  claims, 
while  in  our  judgment  if  he  had  kept  his  account  in  a 
regular  and  orderly  manner,  setting  down  the  items 
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therein  as  they  occurred,  there  need  not  have  been 
two  days  spent  in  submitting  them  to  the  court.     We 

shall  therefore  not  allow  liim  for  his  own  time  or 
['*]   expenses,  or  for  the  expense  of  his  counsel  upon 

this  accounting,  more  than  wonld  be  reasonable 
for  the  time  and  labor  spent  in  establishing  an  account 
kept  and  made  out  in  such  manner  as  the  law  requires. 
We  decline  to  subject  this  estate  to  any  expense  for 
the  carelessness  and  negligence  with  whicli  he  has  kept 
the  records  of  its  business.  We  have  no  doubt,  that 
he,  as  well  as  his  counsel,  have  spent  the  time  charged, 
in  straightening  out  and  making  up  his  account,  and 
believe  the  services  were  worth  what  has  been  charged 
but  out  of  his  commissions  or  from  some  otiier  source 
it  is  his  duty  to  pay  for  preparing  accounts  tlius  kept, 
and  not  this  estate.* 

The  accounts  of  the  executor  will  be  settled  in 
accordance  with  this  decision  and  a  decree  entered 
accordingly. 


*  Section  2503  of  tlicCode  of  Civil  Procedure  provides  that  **tlie 
surrogate  may  allow  an  executor,  administrator,  guardian  or  testa- 
mentary trustee,  upon  the  settlement  of  his  account.  .  .  such  a 
sum  as  the  surrogate  deems  reasonable  for  his  counsel  fees  and  other 
expenses,  not  exceeding  ten  dollars /or  each  dat/.  .  .  necesMrily 
occupied  in  preparing  his  account  for  settlement,'*  etc.  In  Estate  of 
Withers  (3  N.  T,  Civ.  Pro,  169),  it  was  held  that  an  administrator 
was  *'  necessarily  occupied  "  with  the  business  of  an  estate  only  for 
such  time  as  his  devotion  thereto  **  was  substantially  to  tiie  exclusion 
of  other  employment  and  was  essential  for  the  proper  discharge  of  bis 
duties.** 
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SMITH,  Rkspo3«dknt,  c.  CHENOWETH,  Appellakt. 
CiTT  Counx  OK  New  Youk,  Gexku^u.  Tbrv, 

OCTOBJCS,  1S86, 
§66. 

Attorney^ »  lien — Wketi preo€ni$  set  oJJ^  cf  judgment. 

Tbe  right  to  set  oil  one  judgment  against  another  docs  not  exist 
where  one  judgment  is  for  costs  only  and  where  tbe  effect  would 
be  prejudicial  to  an  attorney  equitably  or  legally  entitled  tlierebi, 
and  this,  although  tbe  judgments  were  recovered  iu  the  same  action, 
if  they  were  recovered  on  different  causes  of  action. 

Where  a  complaint  set  up  throe  distinct  causes  of  action,  and  the 
plaintiff  was  successful  upon  the  trhil  of  an  issue  of  fact  joined  as 
to  two  of  them,  and  the  defendant  was  successful  as  to  the  third 
upon  the  trial  of  an  issue  of  lair,  and  recovered  a  judgment 
thereon  for  costs, — Ueld^  that  the  judgment  in  favor  of  the  defend- 
ant for  costs  could  not  be  set  off  against  the  judgment  in  favor  of 
the  plaintiff  rendered  on  the  two  causes  of  action;  that  tbe  defend- 
ant's attorney  had  a  lien  upon  the  judgment  for  costs,  and  this 
prevented  a  set-off;  that  it  teems^  that  this  lien  could  not  be  evaded 
by  the  payment  of  the  judgment  in  favor  of  the  defendant  to  (he 
sheriff,  and  the  making  of  a  levy  thereon,  under  an  execution 
issued  by  the  plaintiff  on  the  judgment  in  his  favor. 

New  Haven  Copper  Co.  v.  Brown  (4G  Ife.  418);  Prince  v.  Fuller  (84 
Id.  123),  distinguished;  Turnstali  v.  Winton  (SIJTua,  219,  aff'd 
96  JV.  F.  060),  followed. 

(Decided  October  22,  1886.) 

Appeal  from  an  order  made  herein,  granting  plaint- 
iff's motion  to  set  off  judgments. 

Tlie  ox>inion  states  the  material  facts. 

J.  C.  O'Connor^  Jr.,  attorney  for  defendant-appel- 
ant. 

Raphael  J.   Moses^  Jr^  attorney    for    plaintiff- 
respondent. 
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'RyatVj  J. — The  plaietiff  bronght  an  action,  setting 
lip  three  causes  of  action ;  defendant  demurred  to  the 
complaint ;  as  to  the  lirst  and  second  causes  of  action, 
the  demurrer  was  overruled ;  as  to  the  third  oaose  of 
action,  the  demurrer  was  sustained,  and  then  the 
defendant  answered  the  other  two  causes  of  action ; 
upon  issue  joined  the  plaintiff  recovered  judgment  for 
$307.72.  Judgment  for  the  third  cause  of  action  was 
entered  in  favor  of  the  defendant,  from  which  the 
plaintiff  instituted  an  appeal.  The  appellate  court 
affirmed  the  judgment  with  costs  to  the  respondent ; 
the.same  were  taxed  at  $72.0G. 

Tlie  plaintiff  then  moved  to  set  off  defendant's 
judgment  against  the  plaintiff's  judgment,  or  in  other 
words  to  credit  the  judgment  of  $307.72  with  $72.06. 

The  plaintiff  in  fact  seeks  to  avoid  the  costs  of  an 
appeal  instituted  by  her,  and  decided  adversely  to 
her,  and  now  seeks  to  apply  those  costs  upon  an  exe- 
cution issued  upon  other  and  different  causes  of  action 
against  the  defendant. 

The  demurrer  to  the  plaintiff's  third  cause  of  action 
was  sustained  upon  the  ground  that  such  cause  of 
action  did  not  accrue  to  her  in  her  individual  capac- 
ity ;  the  affirmance  of  this  decision  resulted  in  the 
judgment  against  her  for  costs. 

I  understand  the  law  to  be  well  settled  that  costs 
are  the  property  of  the  attorney  and  are  not  the  sub- 
ject of  set-off,  that  ^^  the  right  to  set  off  one  judgment 
against  another  is  not  allowed,  where  the  judgment  to 
be  extinguished  is  for  costs  only,  and  where  the  effect 
would  be  prejudicial  to  the  attorney  equitably  and 
legally  entitled  to  them"  (Linderman  v.  Poote,  6  If. 
Y.  Cio.  Pro.  154,  note). 

An  attorney  has  a  lien  on  a  judgment  recovered  by 
him  {Code  Cio.  Pro.  §  06).  This  judgment  sought  to 
be  set  off  was  for  costs  only  and  solely  ;  it  belongs  to 
the  attorney ;  it  is  well  settled  law  in  this  State,  that 


140  CIVIL    PROCEDURE    REPORTS. 

Smith  V.  Ghcnoweth. 

it  will  be  protected  and  secured  to  him  against  any 
act  by  or  between  the  parties  themselves,  that  woald 
tend  to  deprive  him  of  it. 

A  judgment  for  costs  snch  as  this  one,  cannot  be 
made  the  subject  of  a  set-off  as  between  the  parties  to 
the  action,  in  respect  of  another  judgment  recovered 
on  a  different  cause  of  action.  Plaintiff's  judgment  is 
such  a  one  (Place  v.  Hay  ward,  8  JV.  T.  do.  Pro.  362  ; 
Perry  v.  Chester,  53  iT.  T.  243 ;  Ennis  v.  Curry,  22 
Huny  684). 

.  It  is  ingeniously  suggested  that  the  plaintiff  could 
pay  the  amount  of  the  judgment  against  her  for  costs 
to  the  sheriff,  and  he  pay  it  to  the  defendant ;  that  it 
would  then  be  money  belonging  to  the  judgment 
debtor  (the  defendant),  and  that  under  section  1410, 
Code  of  Civil  Procedure  the  same  sheriff  would  be 
required  to  levy  upon  the  same  money  and  pay  it  over 
to  the  plaintiff  immediately  that  it  is  paid  by  him  to 
the  defendant. 

The  answer  to  this  proposition  is,  if  the  money 
belonged  to  the  attorney  as  his  costs,  it  could  not,  by 
this  device,  become  the  property  of  the  judgment 
debtor.  In  this  case,  however,  the  sheriff  has  not  had 
the  opportunity  to  create  such  a  situation. 

The  cases  of  the  New  Haven  Cooper  Company  % 
Brown  (46  Me.  418),  and  Prince  v.  Puller  (34  Id.  122), 
cited  by  plain  tiff's  counsel  do  not  avail  him,  they  sim- 
ply hold  that  ^'  on  motion  the  court  will  order  a  set- 
off, if  other  rights  do  not  interfere." 

In  this  case,  the  judgment  being  for  costs  only,  the 
right  of  the  attorney  equitably  or  legally  entitled  to 
them,  unquestionably  interferes. 

We  are  of  the  opinion  therefore,  that  the  order 
should  be  reversed,  with  costs. 

McAdam,  Ch.  J. — I  concur  on  the  authority  of  Tun- 
stall  V.  Winton  (31  Sun,  219,  affirmed,  96  JV.  T.  660), 
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which  in  effect  overrules  the  decision  in  Hoyt  v.  God- 
frey (3  iV.  Y.  Cif).  Pro.  118).  I  believe  the  principle 
laid  down  by  Judge  Hyatt  to  be  the  correct  one,  and 
to  be  in  accordance  with  the  controlling  authorities 
upon  the  subject. 


THE  FLOUR  CITY  NATIONAL  BANK  OF  ROCH- 
ESTER, Respondent,  v.  DOTY,  and 
Anotiieu,  Appellants. 

SuPUEAtE    Ccur.T,    Fifth    Depaktment,     Genehal 

Teum,  June,  1886. 

§  1274. 

Con/es9ion  of  judgment —  Witen  itatemeni  for^  insufficient — Inmtfficieney 
renden  judgment  void — Wfien  referee  may  discredit  teitneu, 

A  confession  of  judgment  Tvhicli  does  not  state  sufficiently  tbe  facts 
out  of  which  it  arose  is  regarded  in  law  as  fraudulent  and  Toid, 
and  mny  bo  attacked  and  set  aside  by  a  subsequent  judgment 
debtor  in  an  action  prosecuted  for  that  purpose.  [*j 

Wliere  the  statement  in  a  confession  of  judgment  relating  to  the 
indebtedness  was  m  follows:  **  that  the  debt  for  which  this  judg- 
ment is  confessed  arises  upon  three  several  promissory  notes  in 
writing,*' — dencribing  them — '*that  all  the  said  notes  are  past  and 
the  sum  of  $5,713.77,  is  now  due  and  owing  the  plaintiff  from  me 
npon  the  said  notes  this  day;  that  the  three  several  notes  above 
stated  and  npon  wiiich  this  judgment  is  confessed,  were  given  by 
the  defendant.  .  .  to  the  plaintiff.  .  .  at  the  dates  above 
stated  and  for  the  amounts  above  stated  nnd  all  said  notes  were  so 
given  by  said  defendant  to  pay  for  money  loaned  by  the  plaintiff 
to  defendant,  and  the  nmonnt  now  duo  and  owing  to  me  by 
the  defendant  upon  said  notes  for  borrowed  money,  borrowed  of 
plaintiff  is  the  sum  of  $5,71^.77,''— //r/(/,  that  this  statement  was 
defective  for  the  reason  that  there  was  a  failure  to  state  tbe  sam 
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of  money  borrowed ;  [»]  that  it  is  insufficient  to  make  a  general 
statement  that  the  indebtedness  arose  upon  a  promissory  note 
describing  the  same.  [*] 

Where,  in  such  a  case  it  appeared  that  one  of  the  notes  was  not  glren 
for  money  loaned  and  advanced  by  the  plaintiff  to  the  defendant, 
but  that  the  plaintiff  had  signed  a  note  for  that  amount  for  the 
defendant,  and  pledged  securities  of  her  own  for  its  payment,  and 
that  the  proceeds  of  the  note  had  been  used  by  the  defendant,  and 
it  remained  unpaid,— iZ?/ J,  that  while  the  plaintiff  could  have 
taken  a  confession  of  judgment  to  secure  herself  agninst  the  con- 
tingent liability  assumed  on  signing  the  note  as  surety,  the  statute 
required  that  the  facts  shonld  be  concisely  stated,  and  as  there 
was  a  failure  tb  comply  with  the  requirements  of  the  statute,  the 
confession  of  judgment  was  regarded  in  law  as  fraudulent  and 
void.[*,»J 

The  object  of  the  requirement  in  section  1274,  of  the  Code  of  Civil 
Procedure,  that  a  statement  for  confession  of  judgment  should 
contain  concise  statement  of  the  facts  constituting  the  liability, 
stated.  [*  J 

Where,  in  an  action  to  set  aside  as  fraudulent,  a  deed  of  real  property 
executed  by  a  judgment  debtor  to  his  wife,  the  circumstances  con- 
nected with  its  execution  and  delivery  were  such  as  to  call  upon  the 
wife  to  show  the  real  transaction,  and  that  it  was  entered  into  in 
good  faith  and  without  any  intent  to  hinder,  defraud,  or  delay  the 
creditors  of  her  husband,  and  the  only  considei'ation  for  the  convey- 
ance was  the  discharge  of  an  alleged  indebtedness  from  her  husband 
to  herself,  the  only  evidence  of  the  existence  of  the  indebtedness 
was  the  wife^s  own  naked  statement  of  loans  and  advances  made  by 
herself  directly  to  her  husband  after  her  marriage  and  many  years 
prior  to  the  conveyance, — Sdd^  that  it  was  for  the  referee  before 
whom  the  case  was  tried  to  determine  from  her  appearance  and 
manner  whether  her  uncorroborated  statement  was  entitled  to  full 
credit.  [•] 

{Decided  June  17,  1888.) 

Appeal  by  defendants  from  a  judgment  entered  on 
the  report  of  a  referee. 

The  facts  appear  in  the  opinion. 

T.  P.  JTeddorij  for  defendants-appellants. 

CX  jP.  BisseUy  for  plaintiff -respondent. 
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Barker,  J.— The  plaintiff  is  a  subseqaent  judg- 
meiU  creditor  of  the  defendant,  John  C.  Doty,  and 
this  action  is  to  set  aside  a  judgment  confessed  by  him 
to  Susan  F.  Doty,  his  wife,  and  also  a  conveyance  of 
lands  made  by  the  said  Doty  to  his  said  wife,  as  fraud- 
ulent and  void.  The  deed  of  conveyance  is  dated 
March  15, 1884,  for  the  sum  of  $6,713.77.  The  judg- 
ment is  attacked  upon  the  ground  that  it  is  fraudulent 
and  void  and  made  with  intent  to  hinder  and  delay 
the  creditors  of  the  said  John  C.  Doty  in  the  collection 
of  their  debts ;  and  also  npon  the  ground  that  the 
statement  signed  and  verified  by  the  defendant  is  not 
in  compliance  with  section  1274  of  the  Code  of  Civil 
Procedure,  for  the  reason  that  it  fails  to  state  concisely 
ttiB  facts  and  circumstances  out  of  which  the  debt 
arose  and  does  not  show  that  the  sum  for  which  the 
judgment  was  confessed,  was  justly  due  or  to  become 
due  the  plaintiff. 

The  statement  relating  to  the  indebtedness  is  as 
follows:  "That  said  debt  for  which  this  judgment  is 
confessed  arises  npon  three  several  promissory  notes 
in  writing.  One  dated  April  1,  1873,  made  and  given 
by  this  defendant  to  the  above  named  plaintiff  for  the 
sum  of  $650,  payable  two  years  after  date,  to  Susan  P. 
Doty  or  bearer,  with  use,  for  value  received.  One 
note  dated  December  10,  1874,  made  and  given  by  this 
defendant  to  this  plaintiff  for  the  sum  of  $1,200,  pay- 
able five  years  after  its  date  to  Susan  P.  Doty  or 
bearer,  with  use,  value  received.  One  note  dated  July 
2, 1883,  made  and  given  by  this  defendant,  John  C. 
Doty,  to  the  plaintiff  herein,  Susan  P.  Doty,  for  the 
sum  of  $3,000,  payable  six  months  after  its  date  to 
Susan  P.  Doty  or  bearer,  with  use.  That  all  of  the 
said  notes  are  past  due,  and  the  sum  of  $5,713.77,  is 
now  due  and  owing  the  plaintiff  from  me  upon  the 
said  notes  this  day.  That  the  three  several  notes 
above  stated  and  upon  which  this  judgment  is  con- 
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f eased,  were  given  by  the  defendant,  Jobn  C.  Doty,  to 
the  plaintiff,  Snsan  P.  Doty,  at  the  dates  above  stated, 
and  for  the  amounts  above  stated,  and  all  said  notes 
were  so  given  by  said  defendant  to  pay  for  money 
loaned  by  the  plaintiff  to  defendant,  and  the  amount 
now  due  and  owing  to  me  by  the  defendant,  upon  said 
notes,  for  borrowed  money,  borrowed  of  plaintiff,  is 

the  sum  of  $5,713.77.'' 
t*J  This  statement  is  defective  for  the  reason  that 
there  is  a  failure  to  state  the  sum  of  money  bor- 
rowed. At  the  most  it  is  only  a  statement  that  the 
defendant,  John  C.  Doty,  borrowed  of  his  wife  a  sum 
of  money,  and  the  statement  would  be  literally  true  if 
the  real  sum  borrowed  was  less  than  the  face  of  either 
of  the  notes.*  The  statute  requires  that  the  confession 
must  state  concisely  the  facts  out  of  which  the  indebt- 
edness arose.  It  is  insufficient  to  make  a  general 
[*]  statement  that  the  indebtedness  arises  upon  a 
promissory  note  setting  forth  and  describing  the 
same.  No  one  can  determine  from  this  statement  the 
exact  amount  of  money  loaned,  for  which  each  of  the 
said  notes  was  given,  which  constitute  the  basis  of  the 
alleged  indebtedness  for  which  the  judgment  was  con- 
fessed. 

The  object  of  the  statute  in  requiring  a  detailed 
statement  of  the  facts  and  circumstances,  out  of  which 
the  indebtedness  arose,  is  to  inform  other  credif- 
[*]  ors  of  the  dealings  and  transactions  which  had 
taken  place  between  the  parties  to  the  judgment, 
that  they  might  ascertain  by  proper  inquiry  that  the 
indebtedness  was  real  and  not  lictitions,  and  satisfy 
themselves,  if  such  was  the  fact,  that  the  judgment 
was  based  upon  a  good  consideration,  and  valid  in  law. 
The  statute  looks  not  to  the  evidence  of  the  demand, 
but  to  the  facts  out  of  which  it  originated;  in  othu- 


•  See  Terrett  v.  Brooklyn  Imp.  Co.,  18  Hun,  0;  Marvin  «.  Uw-iu, 
27  Id.  GOl. 


CIVIL    TROCEDURE    REPORTS.  145 


Flour  City  Nat.  Bank  v.  Doty. 


words,  to  the  consideration  which  sustains  the  prom- 
ise. The  law  requires  this  to  be  concisely  set  forth  in 
the  statement  which  is  to  form  a  part  of  the  record  ; 
and  in  this  way  only  does  the  provision  furnish  any 
additional  security  to  creditors  against  the  fraudulent 
combination  of  the  parties  to  the  judgment  (Chappel 
V.  Chappel,  13  JV.  Y.  215 ;  Citizens'  National  Bank  fi. 

Allison,  37  Btin,  137). 
[*]         On  the  trial  the  plaintiff  was  examined  as  a 

witness  in  her  own  behalf,  and  it  appears  from  her 
own  evidence  that  the  $3,000  note  was  not  given  for 
money  loaned  and  advanced  by  herself  to  her  husband, 
but  that  she,  on  the  day  this  note  bears  date,  signed  a 
note  as  security  for  her  husband  in  the  sum  of  $3,000, 
payable  at  the  Canandaigua  Bank,  and  pledged  secur- 
ities  of  her  own  forits  payment,  and  that  the  proceeds 
of  the  loan  were  used  by  her  husband,  which  note 

remains  unpaid. 
[']  She  could  have  taken  a  confession  to  secure 

herself  against  the  contingent  liability  assumed 
on  the  signing  of  the  note  as  surety,  but  the  statute* 
requires  in  such  a  cdse  that  the  confession  must  stato 
concisely  the  facts  constituting  the  liability  assumed^ 
and  must  show  that  the  sum  confessed  does  not 
exceed  the  amount  of  the  liability.  As  there  was  a 
failure  to  comply  with  the  requirements  of  the  statute, 
theconfession  of  judgment  is  regarded  in  law  as  fraud- 
ulent and  void,  and  may  be  attacked  and  set  aside  by 
a  subsequent  judgment  creditor  in  an  action  prosecu- 
ted for  that  purpose*  (Dunham  t\  Waterman,  17  JV. 
Y.  9  ;  Lawless  v.  Hackett,  10  Johns,  149  ;  Syrason  v, 
Silhelmer,  40  Hun,  116). 

The  value  of  the  morgagor's  interest  in  the  rejil 
estate  conveyed  to  his  wife,  Susan  P.  Doty,  was  found 

— — ^ —  — ^^^  m 

*  See  as  to  power  of  court  to  amend   confession  nunc  pro  tunc^ 
Symson  v,  Silhcimcr,  40  Uun^  IIG. 

Vou  XI,— 10 
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by  the  referee  to  be  $5,(X)0.  And  be  also  ftnds  that  no 
consideration  was  in  fact  i>aid  by  the  grantee  at  the 
time  of  the  execution  and  delivery  of  said  conveyance, 
the  express  consideration  being  arbitrarily  used  and 
not   representing   any   specific  financial    transaction 

'  I)etween  the  parties.  He  also  foand  as  a  matter  ef 
fact  that  the  deed  of  conveyance  and  confession  of 
judgment  were,  and  each  of  them  was  made,  executed 
and  delivered  by  the  debtor,  John  C.  Doty,  with  an 
intent  to  hinder,  delay  and  defraud  the  plaintiff  in 
this  action,  and  for  the  express  purpose  of  preventing 

the  plaintiff  from  collecting  his  judgment. 
[•]         The  circumstances  connected  with  the  execu- 
tion and  delivery  of  the  deed  were  such  as  to  call 

f  upon  Mrs.  Doty  to  show  the  real  transaction,  and  that  it 
was  entered  into  in  good  faith  and  without  any  intent 
to  hinder,  defrand  or  delay  the  other  creditors  of  her 

'  husband.  The  only  consideration  for  the  conveyance 
was  the  discharge  of  an  indebtedness  equal  to  the 

[  amount  expressed  as  the  consideration  claimed  to  be 
due  from  her  husband  to  herself.  The  only  evidetico 
])roduced  on  her  part  was  her  own  naked  statement  of 
loans  and  advancements  of  money  by  herself  directly 
to  her  husband,  made  after  her  marriage  and  many 
years  prior  to  the  conveyance.  Not  one  independent 
fact  or  circumstance  was  jTroved  on  the  trial  in  cor- 
I'oboration  of  her  own  evidence.  As  she  was  an  inter- 
ested witness,  it  was  for  the  referee  to  determine,  from 
her  appearance  and  manner,  whether  her  uncorrobo- 
rated statement  was  entitled  to  full  credit.  We  are 
unable  to  discover  any  reason  for  reversing  the  judg- 
ment, and  are  satisfied  with  the  conclusions  reached 
by  the  referee  on  the  facts  and  law  of  the  case. 
Judgment  afllrmed,  with  costs. 

Smith,  P.  J.,  Haight    and    Buadley,  JJ.,  con- 
curred. 
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GOODRICH,  AS  ADMINISTRA.TOR,  >:tc.,  Respon- 
dent, V,  McDonald,  Impleaded,  etc.,        ^ 

Appellant.  , 

Supreme  Court,  Fourth    Department,  General 

Term,  July,  1880. 

§  CO. 

Attorney" $  lien— now  enforced — Wlien  paf/jMut  oj  judgment  does 

not  extinguUh, 

An  attorney  who  prosecutes  an  action,  has  a  lien  on  the  cause  of 
action  and  tbo  proceeds  thereof,  ond  a  judgment  recovered  therein 
in  ivhosoeyer  hands  they  may  tome  for  the  value  of  his  services^ 
and  such  lien  cannot  be  effected  by  any  settlement  between  the 
parties  either  before  or  after  judgment,  and  does  not  rest  upon 
possession,  but  can  be  actively  enforced. [S^] 

The  distinction  between  an  attorney's  general  or  retaining  lien,  and 
on  attorney's  lien  upon  a  judgment  recovered  by  him,  or  on  it» 
proceeds  for  the  value  of  his  services,  and  expense  in  recovering 
such  judgment,  stated.  [*] 

When  the  administrator  of  an  attorney  consented  that  a  judgment 
upon  which  a  lien  existed  in  favor  of  his  decedent  for  professional 
services  should  be  paid  to  the  judgment  creditor,  and  the  judg- 
ment discharged  at  the  same  time,  stating  that  he  would  look  to 
such  judgment  creditor  for  the  amount  coming  to  the  estate, — 
ndd^  that  he  did  not  thereby  waive  such  lien;[']  that  an  action 
could  be  maintained  to  enforce  the  lien  and  compel  payment  of  the 
debt  as  ascertained  ;[^]  that  one  who  took  the  assignment  of  a  b(X|)d 
and  mortgage  purchased  with  a  portion  pf  the  moneys  received  on 
said  judgment  in  payment  of  a  debt  due  from  the  judgment  cred- 
itor, and  with  full  notice  of  the  attorney*s  lien  took  it  subject  to 
nuch  lien  ;[*,*,•]  that  the  lien  attached  to  the  money  and  mortgage 
in  the  judgment  creditor's  hands  [*/]  and  was  not  lost  by  the 
tnin9fer,[*]  and  that  an  action  could  be  maintained  charging  such 
lirn  upon  said  bond  and  mortgage. [',^*J 

III  such  a  case,  where  the  judgment  was  recovered  by  an  administra- 
trix as  such,  the  action  to  charge  the  attorney's  lien  upon  the  pro- 
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cceds  of  the  jadgment  is  properly  brought  ngainst    lier    |>«r- 

Bonnlly.[^l 
(Decided  July^  1886.) 

Appeal  by  defendant  from  a  judgment    rendered 
upon  a  trial  at  special  term. 

«    The  facts  are  stated  in  the  opinion. 

George  E.  OoodricJi,  plaintiflf-respondent,  in  per- 
son. 

;    Pondj  French  <&  Brackettj  for  defendant-appeUant. 

BoARDMAN,  J. — Milo  Goodrich,  plaintiflTs  testator, 
>3  an  attorney  for  the  defendant,  Jennie  L.  Graves, 
administratrix  of  her  deceased  husband,  recovered  a 
jadgment  in  1877  for  some  $12,000,  and  afterwards, 
and  before  the  same  was  collected,  died.  Mr.  Kernan 
'thereafter  attended  to  the  case  for  Mrs.  Graves,  and  in 
1-8S2  the  proceeds  of  said  jadgment  including  Milo 
Goodrich's  costs  and  counsel  fees,  were  paid  to  Mrs. 
Myers.  In  the  meantime  plaintiff  had  been  duly 
appointed  the  administrator  of  Milo  Goodrich.  On 
being  informed  by  Mr.  Kernan  that  the  money  was 
ready  to  be  paid  upon  a  i>roper  discharge  of  the  judg- 
ment, he  wrote  Mrs.  Graves,  January,  1882,  among 
Other  things,  as  follows  :  *'  I  am  willing  to  allow  you 
to  receive  the  money  and  discharge  the  judgment.  .  • 
my  father's  estate  will  look  to  you  alone  for  the 
amount  coming  to  us."  On  the  same  day  he  wrote  to 
Mr.  Kernan  as  follows :  ''  Wbile  my  father's  estate  is 
interested  in  the  judgment,  I  am  willing  to  look  to 
Mrs.  Graves  alone  for  the  share  of  the  judgment  com- 
ing to  us,  and  she  may  therefore,  discharge  the  judg- 
ment and  receive  all  of  the  proceeds,  after  settling 
with  you,  so  far  as  the  claims  of  our  estate  are  con* 
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cerned.  I  am  sole  administrator  of  my  father's  estate, 
and  as  sach  consent  that  the  judgment  be  discharged 
U{)on  payment  to  Mrs.  Graves.  In  pursuance  of  such 
authority,  the  money  was  paid  to  Mrs.  Graves,  and 
the  judgment  satisfied  by  her. 

The  most  difficult,  as  well  as  the  most  important 
question  for  our  consideration  is  presented  by  these 
facts,  viz. :  Had  the  estate  of  Milo  Goodrich  a  lien  or 
interest,  by  way  of  eqnitable  assignment  to  the  extent 
or  value  of  his  services,  upon  the  pix)ceeds  of  such 
judgment,  before  the  same  were  paid  to  Mrs.  Graves ;  * 
and  if  so,  was  such  lien  waived  or  interest  released  by 
plaintiff's  acts  and  declarations  so  as  to  preclude  him 
from  following  the  funds  in  the  hands  of  Mrs. 
Graves ! 

That  the  plaintiff  had  a  valid  lien  upon  the  judg* 
ment  and  its  proceeds  before  payment  of  the  same  to: 

Mrs.  Myers,  cannot  be  doubted.    Section  66  of  the: 
[']    Code  of  Civil  Procedure  must  set  that  at  rest.    By 

that  section  the  attorney  had  a  lien  upon  Mrs.,. 
Graves'  cause  of  action  which  attached  to  the  judg- 
ment  in  her  favor,  ^^  and  the  proceeds  thereof  in  whose*:- 
soever  hands  they  may  come,"  for  the  value  of  his; 
services,  and  such  lien  cannot  be  affected  by  any  set-: 
tlement  between  the  parties  before  or  after  judgment] 
(Marshall  v.  Meech,  61 N.  T.  143).  The  learned  counsel : 
for  the  appellant  contends  that  no  lien  can  exist  with*i 

out  possession.    We  think  he  has  overlooked  thee 
[^    distinction  between  a  general  lien  resting  upon  > 

possession  and  giving  the  right  to  retain  until  the: 
attorney's  whole  bill  is  paid,  and  the  lien  upon  judg-. 
ment  recovered  by  him,  or  its  proceeds,  for  the  value  of 
his  services  and  expenses  in  recovering  such  judgment-. 
The  latter  form  of  lien  does  not  rest  on  possession 
and  can  be  actively  enforced.    The  former  cannot  exist 
without  possession  and  the  lien  is  not  confined  to  a 
specific  claim  or  debt.    The  distinction  and  author!* 
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ties  are  qnite  fully  discussed  by  Brown,  J.  {In  re 
Wilson  &  Gregg,  2  N.  Y.  Cic.  Pro.  843 ;  Code  Civ.  Pro. 
§  66).*  In  the  present  case  the  lien  is  not  general  and 
does  not  depend  npon  possession,  but  is  specific  upon 
the  judgment  or  its  proceeds  to  the  extent  of  the  value 
of  the  services  of  Milo  Goodrich  in  the  litigation. 

Was  such  lien  waived  by  plaintiff's  letters  to  Mrs. 
Graves  and  Mr.  Kernan  under  which  the  money  was 
paid?  That  depends  upon  a  proper  construction  of 
the  language  used  in  said  letter.  There  is  no  express 
waiver.  If  any  is  found  it  must  be  inferred  or  spelled 
out  of  the  words  ased.  There  roust  be  something 
Indicating  an  intention  to  release  the  Hen.  Nothing 
of  the  kind  exists.  The  evident  purpose  was  to  allow 
the  judgment  to  be  satisfied  by  Mrs.  Graves  and  for 
that  purpose  allow  her  to  receive  the  proceeds  from 
the  defendant.  Without  such  action  the  defendants 
could  not  safely  pay  over  the  money  to  her  and  doubt- 
less would  not  have  paid.  Plaintiff  preferred  to  have 
the  proceeds  in  Mrs.  Graves'  hands,  but  beyond  such 
transfer  no  intent  was  shown  to  change  his  relations 
to  the  fund.  He  simply  consents  to  the  discharge  of 
the  judgment  upon  its  payment.  He  calls  attention 
to  his  father's  interest  in  the  judgment  and  consents 
to  hold  Mrs.  Graves  for  the  claim  of  his  father's  estate, 
llie  interest  and  claim  so  referred  to  was  an  attorney's 
lien  ui>on  the  proceeds  of  the  judgment  in  ^^  whoseso- 
ever hands  they  may  come."  The  estate  was  the 
[*]  equitable  assignee  and  owner  of  that  portion  of 
the  proceeds  due  for  costs.f  The  payment  to  Mrs. 
Gmves  only  changed  the  possession.  It  did  not 
extinguish  plaintiff's  ownership  nor  the  lien4    She 

♦  See  Dimick  v.  Cooley,  3  If.  T.  Civ.  Pro.  141. 

t  Naylor  v.  Lane,  5  If.  7,  Civ.  Pro.  140  ;  Smith  v.  Chcnoweth, 
ante^  p.  137. 

t  Seo  /n  f-0  Bailey,  4  if.  F.  Civ.  Pro.  141 ;  MerchflDt  t.  SesaioiiB,  5 
li.  24;  Ward  v.  Craig,  87  N.  T.  559« 
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took  with  fall  knowledge^  find  bo  reason  is  apparent, 
why,  under  the  facts^  a  court  of  equity  should  hold, 
that  she  of  all  person^  should  take  such  moneys 
released  from  plaintiff's  lien  and  title.  It,  would  be 
tbe  height  of  injustice  to  so  hold.  The  court  at  spec- 
ial term  has  found  that  the  payment  did  not  consti- 
tute a  waiter  or  i*elease  of.  the  lien,  and  we  think  such 

finding  is  just  and  true. 
n  If  we  are  so  far  right  Mrs.  Grhves  took  such 

moneys  subject  to  plaintiiTs  right  under  his  lieu 
and  as  equitable  assignee.  In  her  hands  equity 
would  seize  upon  and  compel  the  payment  to  plaintiff 
of  the  claim  for  services  of  Milo  Goodrich.  An  action 
;Was  brought  against  her  to  enforce  the  lien  and  com- 
pel payment  of  the  debt  so  ascertained,  and  judgment 
establishing  the  lien  and  ordering  the  payment,  was 
centered  against  her.  As  against  Mrs.  Graves  such 
judgment  is  conclusive  and  the  rights  of  plaintiff  to 
equitable  relief  are  adjudged.  It  turns  out,  however, 
npon  examination  of  Mrs.  Graves  that  she  had  bought 
the  Crane  mortgage,  now  sought  to  be  charged,  fof 
$6,000,  and  that  the  remainder  of  the  proceeds  of  the 
collection  had  been  paid  out  and  expended  for  various 
purposes,  so  that,  at  that  time,  this  $6,000  Crane 
mortgage,  constituted  the  only  part  of  the  proceeds 
which  could  be  identified  or  found.  Even  this  mort- 
gage had  been  assigned  to  defendant,  McDonald,  by 
Mrs.  Graves  l>efore  judgment  recovered  against  her. 
So  that  the  phiintiff  could  obtain  no  relief  under  his 
judgment  against  Mrs.  Graves.  He  then  brought  this 
action  against  Mrs.  Graves,  Mrs.  McDonald  and  Crane 
to  establish  his  lien  and  procure  payment  of  his  claim 
out  of  the  amount  secured  by  the  mortgage.  Judg- 
ment was  recovered  in  his  favor  and  Mrs.  McDonald 
appeals. 

When  Milo  Goodrich  undertook  Mrs.  Graves'  case 
it  was  understood  that  x^ayment  for  his  services  must 
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1)6  dependent  on  his  sncoess,  since  Mrs.  Graves  and  her 
liusband's  estate  were  both  insolvent.  As  a  part  of 
such  original  agreement  Mrs.  McDonald  undertook  to 
sfdvance  the  necessary  money  to  cover  the  expenses  of 
the  litigation,  and  in  consideration  thereof  she  was  to 
have  one- half  of  the  recovery.  The  support  of  Mrs. 
Graves'  other  children  by  Mrs.  McDonald  was  also 
alleged  as  a  further  consideration.  Mrs.  McDonald 
(lid  furnish  some  money  towards  the  expenses  and 
did  support  her  daughter  and  children.  About  May 
1,  1882,  the  Crane  bond  and  mortgage  was  assigned  by 
Mrs.  Graves,  as  administratrix,  to  Mrs.  McDonald  as 
and  for  her  one-half  of  the  recovery.  It  is  apparent 
that  Mrs.  McDonald  took  the  same  with  full  knowl- 
edge of  plaintiff's  rights  and  the  court  so  finds. 
It  is  also  found  that  she  took  such  assignment  in  bad 
faith  with  intent  to  hinder,  delay  aud  defraud  the 
plaintiff  out  of  his  debt  and  lien. 

Mrs.  McDonald's  objections  to  the  judgment  are: 

First.  That  plaintiff  never  had  any  lien  on  the  i>ro- 
ceeds. 

Second.  That  he  waved  his  lien  when  he  consented 
that  they  might  be  paid  to  Mrs.  Graves. 

Third.  That  she  is  the  owner  by  a  valid  assignment 
of  the  bond  and  mortgage  under  the  agreement  above 
stated  and  for  a  valid  consideration,  and  tbat  in 
equity  she  is  entitled  to  priority  over  the  plaintiff's 
claim. 

Fourth.  That  plaintiff's  judgment  against  Mrs. 
Graves  did  not  reach  or  bind  this  bond  or  mortgage, 
it  having  been  assigned  prior  to  such  judgment. 

Fifth.  That  appellant  had  no  notice  of  plaintiff's 
claim  when  she  took  the  assignment. 

Sixth.  That  the  action  should  have  been  against 
Mrs.  Graves,  as  administratrix,  she  having  received 
and  invested  the  money  and  made  the  assignment  as 
administratrix  of  her  husband. 
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The  first  and  second  objections  have  already  been 
vonsidered  and  decided  adversely  to  the  appellant. 
The  third,  fourth  and  fifth  may  be    considered 
together. 
[•]  Mrs.  Graves  held  such  bond  and  mortgage  sub- 

ject to  plaintifiTs  equity.  When  she  assigned 
them  to  Mrs.  McDonald  the  latter  took  them  subject 
to  plaintiff's  equities,  because  she  thus  parted  with  no 
new  consideration  and  for  the  further  reason  that  she 
took  them  with  full  notice  of  such  equities  (Weaver  v. 
Barden,  45  iT.  Y.  286),  and  in  bad  faith,  as  the  court 
has  found.  The  judgment  against  Mrs.  Graven  may 
not  l)e  binding  upon  Mrs.  McDonald  because  she  was 
not  a  party  to  the  action.  But  if  the  plaintiflTs  claim 
was  a  lien  upon  the  bond  and  mortgage  in  Mrs. 
Graves'  hands,  it  continued  to  be  after  tlie  assignment 
to  Mrs.  McDonald.  .  She  was  a  party  to  the  original 
arrangement,  by  Avhich  Milo  Goodrich  undertook  the 
litigation.  She  was  to  make  certain  advances  and  to 
have  half  of  the  recovery.  She  was  a  party  in  inter- 
est in  that  litigation,  and  might  under  the  agreement 
have  properly  -been  made  a  co-plaintiff  as  half  owner  of 
the  claim  to  be  prosecuted.  As  such  she  would  have 
become  entitled  to  one-half  of  the  amount  collected 
after  payment  of  the  costs  and  expenses.  But  she 
has  taken  in  this  more  than  one  half  and  holds  it 
charged  in  her  hands,  with  plaintiff's  equitable  claim. 
She  and  Mrs.  Graves  stand  on  the  same  plane.  She 
is  charged  with  the  same  knowledge  possessed  by 
Mrs.  Graves,  and  has  no  equities  superior  to  those  of 
plaintiff  (31  Alb.  Law  J.  304,  305).  Especially  is  this 
so  if  she  took  this  mortgage  with  intent  to 
[•]  defraud  plaintiff.  In  such  case  the  fraud  would 
avoid  the  assignment.  In  our  opinion  the  lien 
of  plaintiff  attached  to  the  money  and  mortgnge  in 
Mrs.  Graves'  hands,  and  was  not  lost  by  the  transfer 
to  Mrs.  McDonald  (Ward  v.  Craig,  87  If.   Y.  560.) 
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The  plaintiff  seeks  to  charge  property  in  the  hands 
of  Mrs.  Graves  and  by  her  transferred  to  appellant  by 
reason  of  the  lien  npon  it.  It  is  not  an  action  for 
money  only.  Mrs.  Graves^  possession  of  the  x>roperty 
sought  to  be  reached  is  the  reason  why  she  is 
[^  made  the  party.  The  claim  is  not  against  her 
husband^ s  estate  nor  against  her  as  its  representa- 
tive. As  equitable  assignee  of  so  much  money  or  such 
a  i)roportion  of  this  mortgage  the  plaintiff  makes  his 
claim  against  the  persons  in  possession  of  such  prop- 
erty for  his  share.  That  share  does  not  belong  to  the 
estate  of  Graves  but  to  plaintiff,  and  this  remedy  is 
to  reach  the  property  to  satisfy  his  claim  {In  re 
Knapp,  85  N,  Y.  297).  Besides  an  action  against  Mrs. 
Graves  personally,  upon  a  contract  made  by  her  after 
her  husband's  death  was  proper.  She  alone  incurred 
the  obligation  (Austin  v.  Munro,  47  N.  T.  360).* 
Again,  the  assignment  was  a  personal  transaction  be- 
cause it  was  not  made  in  payment  of  any  debt  due 
from  the  estate.  It  was  mainly  to  pay  for  the  support 
of  herself  and  her  children  (Le  Baron  v.  Long  Island 
Bank,  63  How.  Pr.  286).  And  the  lien  may  be  en- 
forced in  such  case  against  the  avails  of  the  property 
in  lieu  of  the  property  or  money  itself  (Hale  v.  Omaha 
National  Bank,  49  N.  T.  627  ;  8  Rom.  Eq.  Jus.  §  1280). 

The  inherent  justice  of  plaintiff's  claim  requires  us 
to  sustain  it  if  consistent  with  the  rules  of  law.  After 
a  careful  examination  we  are  convinced  of  the  justness 
and  truth  of  the  various  findings  of  fact,  and  that  the 
conclusions  of  law  founded  thereon  are  well  sustained 
upon  principle  and  authority. 

We  think  the  judgment  should  be  affirmed,  and 
with  costs  against  the  appellant. 

FoLLET  and  Hardin,  JJ.,  concurred. 

-  -  -  -  II        II    ■  I  IP      11 1   I    I    I  ■     -i-  — ' 

*  See  Estate  of  Wikox,  anU^  p.  115,  and  cases  cited  io  f out-note, 
ante^  p.  122. 
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In  re  Petition  op  BRIDGET  HYDE  for  an  Ouder 
Directing  and  Requiuing  ELLEN  GAGE  to 
Produce  John  Lane  and  Others,  Ten- 
ants FOR  Life  of  Certain  Real 

Estate. 

HYDE,  Appellant,  GAGE,  Respondknt. 

Supreme    Court,    Pifth    Department,    General 

Term,  J  One,  1886. 

§§  2302,  et  seq. 

1^4  tenanU — yHien  order  for  production  of^  not  made, —  Vhen  vill  give 

contingent  estate  in/ee^  and  not  life  estate. 

Those  provisions  of  the  Code  of  Civil  Procoduro  (}J  2302,  et  $eq.)y 
whicl>  provide  fof  tl»e  graDting  of  an  order  for  the  production  of 
n  life  tenant,  apply  only  to  a  case  where  the  prior  estate  is  Iicld 
by  one  who  is  a  life  tenant  proper  in  the  legal  and  technical  sense 
of  that  term,  and  do  not  apply  wliere  such  person  is  the  holder  of 
a  contingent  fee,  which  may  be  reduced  to  a  life  estate. 

A  tenant  for  life  of  real  estate  is  one  to  whom  lands  or  tenements  are 
granted  or  devised,  or  to  which  he  derives  title  by  operation  of  law 
for  the  term  of  his  own  life,  or  the  life  of  another. 

Wliere  a  will  devised  lands  to  one  M.  her  heirs,  and  assigns  forever^ 
but  provided  that  in  case  said  M.  should  die  without  issue  the 
lands  should  go  to  one  J.  L.  during  his  natural  life,  and  after  his 
death  to  one  B.,  and  her  heirs  and  assigns  forever, — JOeldj  that  H. 
was  not  given  by  the  will  a  life  estate  only,  but  was  given  a  con- 
tingent fee,  liable  to  be  reduced  to  a  life  estate  upon  the  happen- 
ing of  a  contingency,  and  that  the  case  was  not  one  in  which  a  pro- 
ceeding for  tlie  production  of  a  life  tenant  could  bo  maintained 
under  sections  2302,  et  seq.  of  the  Code  ol  Civil  Procedure. 

In  such  a  case, — ffeldy  that  the  only  questions  of  fact  that  the  court 
would  have  power  to  try  in  a  proceeding  for  the  production  of  a 
life  tenant  were  whether  M.  and  J.  L.  were  living  or  dead,  and  that 
it  would  not  haTe  jurisdiction  to  determine  whether  M.  left 
descendants  surviving  her,  who^  tinder  the  express  terms  of  the 
will  wonld  take  an  absolute  fee  as  hor  heirs  at  law. 

{Decided  June^  1886.) 
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Appeal  from  order  denying  petition  for  an  order 
directing  the  production  of  life  tenants  of  certain  real 

property. 

The  petitioner  bases  the  proceedings  which  she  has 
institnted  upon  the  provisions  of  section  2302  of  the 
Code  of  Civil  Procedure.  She  claims  to  be  entitled 
to  the  real  estate  described  in  the  petition  if  Maria 
McLean  be  dead  without  issue  of  her  body  surviving, 
and  if  one  John  Lane  be  also  dead,  as  is  averred  in 
the  petition.  By  the  last  will  and  testament  of  John 
McLean  which  was  admitted  to  probate  in  the  surro- 
gates' court  of  Erie  county  on  February  17,  1866,  he 
gave  and  devised  to  his  daughter,  the  said  Maria  Mc- 
Lean, her  heirs  and  assigns  forever,  the  lands  in  ques- 
tion, upon  this  proviso  or  contingency :  ^'But  in  case 
my  said  daughter,  Maria  McLean,  should  die  without 
issue,  then  I  give  and  devise  to  my  nephew,  John 
Jiane,  son  of  my  brother  Patrick  Lane,  the  above 
described  premises  to  have  and  to  hold  the  same  dur- 
ing his  natural  life,  and  after  his  death  to. my  daugh- 
ter Bridget  McLean,  and  to  her  heirs  and  assigns 
forever. 

The  i)etitioner  is  the  Bridget  Mcliean  mentioned 
in  this  clause  of  the  will.  It  is  averred  in  the  petition 
upon  information  and  belief  that  Maria  McLean 
intermarried  with  one  Clark  and  that  she  died  more 
than  one  year  ago  without  issue,  and  that  she  believes 
that  John  Lane  is  now  dead.  The  respondent,  Ellen 
Gage,  is  in  i)ossession  of  the  premises,  and  in  her 
answer  she  denies  that  Maria  McLean  or  John  Lane 
is  dead  and  averred  that  both  are  living.  The  petition 
was  presented  at  the  Erie  county  special  term,  and 
after  hearing  the  parties  the  court  denied  the  applica- 
tion without  costs,  and  from  that  order  the  petitioner 
appealed. 
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O.  Cf  Cottle^  for  the  petitioner,  appellant. 
Tracy  O,  Becker^  for  the  respondent. 

Barkek,  J. — The  special  term  properly  dismissed 
the  petition  and  the  order  should  be  affirmed.  We 
place  our  concnrrence  upon  the  ground  that  upon  the 
conceded  facts  no  case  was  made  within  the  statute 
requiring  the  respondent,  Ellen  Gage,  to  produce 
Maria  Clark  the  alleged  life  tenant  of  the  premises. 
Whether  or  not  she  was  a  life  tenant  depends  upon 
the  provisions  of  the  will  of  John  McLean.  The 
respondent  contends  that  by  that  will  Maria  Clark 
took  a  fee  simple  absolute,  and  that  the  petitioner 
Bridget  Hyde,  named  in  the  will  as  Bridget  McLean, 
the  daughter  of  the  testator,  would  have  no  estate  in 
the  lands  although  Maria  Clark  be  dead,  and  left  no 
issue  surviving  as  she  survived  the  testator.  This  con- 
tention  on  her  part,  is  placed  upon  the  ground  that 
the  proviso  or  contingency  expressed  in  the  words  : 
*'  but  in  case  my  said  daughter  Maria  McLean,  shall 
die  without  issue,'*  refers  to  the  time  of  her  death 
happening  in  the  life  time  of  the  testator,  and  as  she 
survived  the  testator  she  at  once,  upon  his  death, 
became  the  absolute  owner. 

The  petitioner  maintains  that  Maria  McLean  took 
only  a  contingent  estate  in  the  fee  which  was  reduced 
to  a  life  estate  when  the  contingency  named  in  the 
will  happened,  to-wit:  "her  death  without  issue." 
In  support  of  her  position  as  to  the  proper  construc- 
tion to  be  placed  on  the  will,  her  counsel  cites  Buel 
V.  Southwick  (70  N.  T.  631) ;  Nellis  c.  Nellis  (99  N.  Y. 
505 ;  S.  C,  2  East  Rep.  423). 

It  was  held  that  by  the  respective  wills  under  con- 
sideration in  those  cases  the  primary  devisee  took 
only  a  contingent  estate  in  fee  which  was  liable  to  be 
reduced  to  a  life  estate  in  case  of  the  devisees  death 
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without  children  or  any  descendants  of  children. 
The  petitioner  bases  her  claim  of  title  and  the  right 
to  the  possession  of  the  premises  npon  the  ground 
that  by  the  will  of  John  McLean,  Maria  Clark  took 
only  a  life  estate  in  case  she  died  without  issue. 

The  statute  anthorizing  summary  proceedings  for 
the  purpose  of  ascertaining  whether  a  life  tenant  is 
dead  or  not  has  no  application  to  a  case  like  the  one 
now  presented.  The  title  of  the  Code  regulating  the 
proceedings  is  entitled  "proceedings  to  discover  the 
death  of  a  life  tenant."  The  section  upon  which  the 
petition  is  based  provides,  "a  i)erson  entitled  to 
claim  real  property  after  the  death  of  another  who  has 
a  prior  estate  therein,  may,  not  of tener  than  once  in 
each  calendar  year,  apply  by  i)etition  to  the  supreme 
court ...  for  an  order,  directing  the  production  of 
the  tenant  for  life,  as  prescribed  in  this  title  by  a  per- 
son named  in  the  petition,  against  whom  an  action  of 
ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead  ;  or,  where 
there  is  no  sucli  person  by  the  guardii^n,  husband, 
trustee,  or  other  person,  who  has,  or  is  entitled  to,  the 
custody  of  the  person  of  the  tenant  for  life,  or  tbe 
care  of  his  estate."  In  case  an  order  is  granted,  the 
person  to  whom  it  is  directed  is  required,  at  a  time 
and  place  therein  to  be  mentioned,  before  the  court 
or  a  referee  therein  designated,  to  produce  the  person 
npon  whose  life  the  prior  estate  depends,  or,  in 
default  thereof,  to  prove  that  he  is  living  (§  3305). 

The  form  and  effect  of  the  final  order,  if  one  is 
granted  in  support  of  the  proceedings,  is  found  in  sec- 
tion 2310,  which  provides,  that  if  it  appears  that  the 
person  npon  whose  life  the  prior  estate  depends,  was 
not  produced ;  and  if  the  party  required  to  produce 
him,  or  to  prove  his  existence,  has  not  proved  to  the 
satisfaction  of  the  court  that  he  is  living,  a  final  order 
must  be  made,  declaring  that  he  is  presumed  to  be 
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dead  for  the  pnrpose  of  the  proceeding,  and  directing 
that  the  petitioner  be  forthwith  let  into  possession  of 
the  real  proi)erty  as  if  that  person  was  actually  dead. 

This  title  of  the  Code  is  bat  a  reproduction  of  the 
Revised  Statutes  on  the  same  subject,  with  som^  added 
provisions  as  to  the  mode  and  manner  of  procedure. 
It  is  manifest  that  the  statute  applies  only  to  a  case 
where  the  prior  estate  is  held  by  one  who  is  a  life  ten- 
ant proper  in  the  legal  and  technical  sense  of  that 
term.  A  tenant  for  life,  of  estates,  is  one  to  whom 
lands  or  tenements  are  granted  or  devised,  or  to  which 
he  derives  title  by  operation  of  law  for  the  term  of  his 
own  life,  or  the  life  of  another.  This  will,  in  terms, 
does  not  give  the  devisee,  Maria  McLean,  a  life  estate 
onl}'.  On  the  contrary  she  is  given  a  contingent  fee 
as  the  petitioner  admits,  but  claims  that  the  contin- 
gency has  happened  upon  which  the  fee  was  reduced 
to  a  life  estate.  The  petitioner  is  necessarily  forced  to 
maintain,  as  her  learned  counsel  has  argued  before  us, 
that  the  prior  estate  devised  to  Maria  Mc  Lean, 
although  properly  denominated  a  fee  because  it  might 
last  forever,  was,  nevertheless,  a  base  or  determinable 
fee,  because  it  was  liable  to  be  defeated  by  the  hap- 
l)ening  of  the  contingency  upon  which  it  was  limited. 
In  other  words,  that  the  estate  devised  to  the  first 
taker  by  the  will,  was  a  determinable  or  qualified  fee. 
Therefore,  in  a  strict  sense,  Maria  was  never  a  life 
tenant  of  the  premises.  Assuming  that  she  is  now 
deceased,  yet,  at  the  time  of  her  death,  she  was  in  pos- 
session, as  owner  of  the  fee,,  and  if  she  in  fact  left 
children  surviving,  then  they  would  take  an  absolute 
fee  as  her  heir-at-law  by  the  express  terms  of  the  will, 
nnd  this  the  petitioner  admits. 

The  only  fact  which  the  court  has  the  power  to  try 
and  determine  in  these  proceedings  is  whether  Maria 
Mcliean  and  John  Lane,  are  now  dead  or  living.  If 
it  should  be  found  that  they  are  dead,  then  it  does  not 
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follow,  that  the  respondents  shoald  be  required  to 
surrender  up  the  possession  of  the  premises  to  the 
petitioner,  for  Maria  may  have  left  descendants  who 
would  have  a  fee  in  the  premises,  a  fact  this  court  has 
no  jurisdiction  to  determine,  in  this  matter. 

We  purposely  refrain  from  expressing  any  opinion 
as  to  the  proper  construction  which  should  be  given  to 
the  will  of  John  McLean  beyond  expressing  the  opin- 
ion that  Maria  McLean,  the  first  taker,  was  not  a  ten- 
ant for  life  of  the  premises,  in  the  sense  in  which  that 
term  is  used  in  the  statute  upon  which  these  proceed- 
ings are  based. 

The  order  should  be  affirmed,  with  $10  costs  and 
disbursements  {Code^  §  2316.) 

Smith,  P.  J.,  HAionTand  Bradley,  JJ.,  concurred. 


SARGENT,  Appellant,  v.  WARREN,  Respondent. 

Supreme    Court,    Fourth    Depatmkxt,    General 

Term,  June,  1880. 

§  325G. 

Witness  fees — W7iat  muU  he  slioicn  to  eniUle  j>arty  to  tax-^WJien  not 

allowed, 

Where  the  defendant,  in  an  action  upon  the  taxation  of  his  costs, 
upon  the  dismissal  of  the  comphiint  at  a  special  term  held  in 
Rochester,  sought  to  have  allowed  him  as  a  disbursement  (33 
travel  fee,  of  a  witness  who  resided  and  did  business  in  Rochester, 
upon  an  aflSdavit  showing  that  such  witness  ^ras  necessary  and 
material  for  the  defendant,  and  that  at  a  term  of  the  court  when 
the  cuse  was  on  the  calendar,  the  witness  was  in  New  York,  and 
came  to  Rochester  from  that  place  at  the  special  request  of  tlit* 
defendant's  attorney,  to  be  a  witness  on  the  trial  for  the  defetid- 
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Ant^^  Held,  that  this  item  should  be  rejected,  as  it  did  not  appear 
that  the  witness  1*6 turned  from  !N€W  Yurk  to  his  home  in  Rochester, 
for  tile  sole  purpose  of  attending  tliu  court  as  a  witness  for  the 
defendant,  and  that  lie  actually  returned  to  the  city  of  New  York 
to  complete  the  business  which  detained  him  there  when  requested 
to  come  to  Rochester  as  a  witness,  but  that  if  It  had  been  made  to 
appear  that  the  witness  had  actually  and  necessarily  made  the 
journey  from  New  York,  and  returned  to  that  place,  to  comply 
with  the  defendant's  request,  then  the  item  would  have  been  taxa- 
ble, unless  it  appeared  that  the  party  for  whom  he  attended  wus  in 
fault,  and  guilty  of  negligence  in  omitting  to  subpoena  him  before 
he  left  his  permanent  home  for  the  temporary  absence. 

It  is  incumbent  upon  the  party  who  subpoenas  a  witness  while  away 
from  bis  home,  and  pays  an  additional  travel  fee  to  make  it  appear 
that  the  witness  was  necessaiily  compelled  to  travel  an  increased 
distance,  and  had  a  legal  right  to  demand  an  increased  fee,  and  the 
necessity  of  subpoenaing  the  witness  away  from  his  home  must  be 
clearly  shown,  or  the  party  will  not  be  entitled  to  an  allowance  of 
tlie  increased  travel  fee. 

Pfnndler  Barm  Extracting  Bunging  Apparatus  Co.  v,  Pfandler  (89 
Hun,  191). 

(Decided  June  16,  1886.) 

Appeal  from  order  of  Monroe  county,  special  term, 
denying  a  motion  made  by  a  plaintiff  for  a  re-taxation 
of  defendant's  costs. 

The  plaintiff's  complaint  having  been  dismissed 
with  costs,  at  the  Monroe  county  special  term,  held  in 
December,  1886,  without  trial,  the  defendant  presented 
a  bill  of  costs  to  the  clerk  of  that  county  for  adjust- 
ment, in  which,  among  the  items  of  disbursements, 
was  one  for  $32  travel  fee  of  one  Hawley,  witness  in 
behalf  of  the  defendant,  from  the  city  of  New  York  to 
the  city  of  Rochester,  for  attending  at  the  February 
term,  at  which  term  this  case  was  on  the  calendar,  but 
was  not  disposed  of.  The  clerk  allowed  this  item 
upon  the  affidavit  of  the  defendant's  attorney,  who 
stated  therein  that  Hawley  was  a  necessary  and  mate- 
rial witness  for  the  defendant,  and  that  at  the 
February,  1886,  term,  the  witness  was  in  New  York, 
Vol.  XI.— 11 
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and  came  to  Rochester  from  that  place,  at  his  special 
request,  to  be  a  witness  on  the  trial  for  the  defendant, 
and  that  he  paid  him  the  sum  of  $32  for  traveling 
fees.  The  defendant's  attorney  stated  in  another 
affidavit  that  the  place  from  which  said  witness  was 
brought  was  correctly  stated  and  set  forth  in  the  items 
of  disbursements. 

Other  facts  appear  in  the  opinion. 

John  J.  Van  VoorJiiSj  for  plaintiff-appellant. 

James  B.  Perkins^  for  defendant-respondent. 

Barker,  J. — The  witness,  Hawley,  was  a  single 
man,  doing  business  in  the  city  of  Rochester,  which 
was  his  permanent  place  of  residence.  When 
requested  by  the  defendant's  attorney  to  attend  the 
term  of  court  in  February,  he  was  temporarily  in  the 
city  of  New  York.  Upon  the  affidavits  presented  to 
the  taxing  officer  the  item  of  travel  fee  from  New  York 
to  Rochester  should  have  been  rejected.  It  is  not 
made  to  appear  that  the  witness  returned  from  New 
York  to  his  home  in  Rochester  for  the  sole  purpose  of 
attending  the  court  as  a  witness  for  the  defendant,  and 
that  he  actually  returned  to  the  city  of  New  York  to 
complete  the  business  which  detained  him  there  when 
requested  to  leave  that  place  and  come  back  to  Roches- 
ter as  a  witness.  If  it  had  been  made  to  api>ear  that 
the  witness  actually  and  necessarily  made  the  Journey 
from  New  York  and  returned  to  that  place  to  comply 
with  the  defendant's  request,  then  the  item  would 
have  been  taxable.  The  rule  is  to  allow  travel  fee 
when  paid  to  a  witness  in  such  cases,  unless  it  appear 
that  the  party  for  whom  he  attended  at  the  term  of 
court  was  in  fault  and  guilty  of  negligence  in  omitting 
to  subpoena  the  witness  before  he  left  his  permanent 
home  for  a  temporary  absence.    When  a  witness  is 
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subpoenaed  at  a  place  wliere  he  is  found  during  a  tem- 
porary absence  from  his  permanent  phice  of  residence, 
the  necessity  of  subi)cenaing  him  away  from  his  home 
must  be  clearly  shown  to  entitle  the  party  to  an  allow- 
ance of  the  increased  travel  fee  (Mead  v.  Mallory,  27 
How.  Pr.  32.) 

The  only  facts  established  by  the  defendant's  affi- 
davit, are,  that  when  he  requested  the  witness  to 
attend  the  court  he  was  in  the  city  of  New  York,  and 
he  came  to  Rochester  and  was  paid  the  travel  fee 
between  the  two  cities.  It  does  not  appear  that  he 
returned  to  New  York,  or  that  the  journey  made  was 
any  inconvenience  to  him. 

We  are  cited  to  our  decisions  made  in  Januarv, 
1886,  in  the  case  of  the  Pfandler  Barm  Extracting 
Bunging  Apparatus  Co.  v.  Pfandler  (89  H^oi,  191),  as 
authority  for  allowing  this  travel  fee.  But  that  case  is 
not  at  all  in  point,  as  the  facts  are  essentially  diflFerenr. 
There  it  was  established  as  a  fact  that  the  witness  who 
lived  in  Rochester  was  temporarily  in  the  city  of  New 
York  on  business,  and  that  he  refused  to  attend  the 
terra  of  court  in  Rochester  unless  he  was  paid  the 
statutory  travel  fees,  and  the  plaintiff,  thereupon,  to 
secure  his  attendance,  complied  with  the  demand  of 
the  witness  and  paid  him  the  fee.  The  witness'  own 
affidavit  in  that  case  was  made  and  read,  in  which  he 
positively  stated  that  he  was  obliged  to  travel  from 
the  city  of  New  York  to  the  city  of  Rochester  for  the 
purpose  of  attending  the  trial,  and  after  it  was  over  he 
returned  to  the  city  of  New  York. 

It  is  incumbent  upon  parties  who  subpoena  wit- 
nesses while  away  from  their  homes,  and  pay  an 
increased  travel  fee,  to  make  it  appear  that  the  witness 
was  necessarily  compelled  to  travel  an  increased  dis- 
tance and  had  a  legal  right  to  demand  an  increased 
fee.  Otherwise  it  would  be  easy  to  practice  fraud  and 
imposition  upon  the  adverse  party. 
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The  other  item  of  travel  fee  allowed  for  the  attend- 
ance of  the  same  witness  from  the  State  line  to  Roches 
ter,  on  his  journey  home  from  Chicago,  should  have 
been  rejected  for  the  same  reasons. 

The  order  appealed  from  should  be  reversed  and  a 
re-taxation  ordered,  with  permission  for  either  party 
to  read  new  affidavits  on  the  re-taxation,  with  costs 
and  disbursements  of  this  appeal  to  the  ap|>ellanr. 

Smith,  P.   J.,  Haight   and    Buadlky,  JJ.,  con 
curred. 


Estate  of  JOHN  BAIRD,  Deceased, 

Supreme    Couut,    Fifth    Department,    General 

Term,  June,  1886. 

§§  829,  2618. 

Probate  of  tetU — Examination  of  vntneases — What  witnesses  should  he 
examiiud  upon  contestant's  demand — Evidence —  WJien  irrelevant. 

The  surrogate  is  not  required  to  compel  the  attendlince  upon  the  pro- 
bate of  a  will  of  any  witness  other  than  the  subscribing  witnesses, 
on  the  demand  of  the  contestants,  unless  he  is  satisfied  that  they 
will  be  material  to  the  issues  of  fact  to  be  determined  by  inm.['} 

Where,  in  a  proceeding  for  the  probate  of  a  will,  the  contestants, 
before  the  proofs  are  closed,  file  a  notice  requiring  the  examination 
of  certain  witnesses,  all  of  them  who  are  within  the  state  and  are 
competent  and  able  to  testify,  must  be  examined,  if  the  surrogate 
is  satisfied  that  they  are  material,  and  it  is  not  necessary  to  enti- 
tle the  contestants  to  the  examination  of  witnesses,  that  such  wit- 
nesses be  present  at  the  execution  of  the  will.[*l 

Where  a  surrogate  refused  to  require  the  attendance  and  ezaminatioa 
of  witnesses  on  the  probate  of  a  will,  pursuant  to  a  demand  made 
by  the  contestants,  under  section  2618  of  the  Code  of  Ciyil  Pro- 
cedure, on  the  ground  of  want  of  power  in  the  court  to  make  the 
order,  the  case  will  be  regarded  on  appeal,  the  same  as  if  it  had 
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been  specifically  determined  by  the  surrogate,  on  proper  proof, 
that  the  evidence  of  the  witnesses  was  material. ['] 

Where,  in  a  proceeding  for  the  probate  of  a  will,  the  contestants 
require  the  examination  of  witnesses  who  are  within  the  State,  and 
competent  and  able  to  testify,  and  whose  evidence  is  material,  it  is 
incumbent  upon  the  proponents  of  the  will  to  produce  such  wit- 
nesses, and  the  law  imposes  upon  the  surrogate  the  duty  to  exam- 
ine them  relative  to  the  execution  of  the  will,  whether  the  contest- 
ants be  present  or  not.[^] 

The  parties  who  in  a  proceeding  for  the  probate  of  a  will,  demand 
the  production  of  a  witness,  thereby  waive  all  objection  to  his 
incompetency,  as  against  themselves.  ['] 

Where  a  widow  and  her  daughter  took,  by  the  terms  of  a  will,  all 
the  estate  of  a  decedent,  and  each  a  greater  sum  than  they  would 
receive  under  the  statute  of  descent  and  distribution  if  he  had  died 
intestate,  and  were  therefore  interested  in  supporting  the  will, — 
Held,  that  the  daughter  could  not  raise  the  question  that  her 
mother  was  an  incompetent  witness  in  a  proceeding  for  the  probate 
of  the  will,  on  the  ground  that  her  interest  was  hostile  to  her 
own,[*] 

Testimony  to  prove  that  the  widow  of  a  testator,  who  was  a  legatee 
under  his  will,  before  her  marriage  with  him  was  not  virtuous,  is 
not  involved  in  the  issue  on  the  probate  of  the  will,  and  is  properly 
rejected.  [•] 

{Bedded  June  lly  1886.) 

Appeal  from  a  decree  of  the  snrrogate  of  Monroe 
county,  admitting  to  probate  the  will  of  John  Baird, 
deceased. 

The  decedent  died  on  November  30,  1883,  at  the 
age  of  sixty-live  years,  leaving  him  surviving  Isabella 
McL.  Baird,  his  widow,  and  three  children,  being  the 
owner  of  both  real  and  personal  property  to  the  aggre- 
gate value  of  $12,000.  On  April  3,  1882,  the  deceased 
executed  an  instrument  purporting  to  be  his  last  will 
and  testament,  by  which  he  gave  all  his  property  to 
his  widow  and  an  infant  daughter,  Helen  A.  Baird, 
making  no  provision  for  his  other  children,  James  C. 
and  William  Baird.  By  the  terms  of  the  will,  his 
widow  received  a  greater  interest  in  his  property  than 
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she  would  have  done  under  the  statute  of  distributions 
if  he  had  died  intestate.  The  sons,  James  and  Will- 
iam, resisted  the  probate  of  the  will,  alleging  that  at 
the  time  of  its  execution  the  decedent  was  not  of 
sound  mind  and  memory  and  was  incompetent  to 
make  a  will  devising  his  property  ;  that  the  execution 
of  the  instrument  purporting  to  be  his  last  will  and 
testament  was  procured  by  fraud,  circumvention  and 
undue  influence  practiced  upon  him  by  his  wife,  Isa- 
bella Baird. 

The  surrogate,  on  admitting  the  will  to  probate, 
found  specifically,  as  fact,  that  at  the  time  of  the  exe- 
cution of  tile  instrument  the  testator  was  of  sound  and 
disposing  mind  and  memory,  and  he  did  the  same  as 
his  free  and  voluntary  act,  and  that  he  was  not  under 
any  restraint  or  undue  influence  at  the  time  of  its  exe- 
cution. In  the  matter  of  form  and  manner  of  execu- 
tion the  will  was  in  full  compliance  with  the  statutes. 
His  sons,  James  and  William,  were  children  of  a  for- 
mer marriage,  and  he  intermarried  with  Isabella,  his 
widow,  in  May,  1876,  by  whom  he  had  two  children, 
of  which  Helen  A.,  named  in  the  will,  is  the  survivor. 
The  widow  and  Henry  J.  Hetzel  were  named  as  execu- 
tors, and  the  will  was  presented  for  probate  upon  the 
petition  of  the  execntor  Hetzel,  in  which  the  widow 
joined.  There  were  two  subscribing  witnesses  only, 
both  of  whom  were  called  and  sworn.  Both  the  con- 
testants join  in  the  appeal  from  the  decree  admitting 
the  will  to  probate. 

Oeorge  A.  Benton^  for  the  contestants  and  appel- 
lants. 

a.  Werner i  for  the  proponents  and  respondents. 

Barker,  J. — The  will  should  have  been  denied 
probate  for  the  reason  that  Isabella  McL.  Baird,  the 
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widow,  was  not  produced  and  examined  as  a  witness, 
as  demanded  by  the  contestants.  By  section  2618  of 
the  Code  of  Civil  Procedure  it  is  provided  that :  "  Any 
party  who  contests  the  probate  of  the  will,  may  by  a 
notice  filed  with  the  surrogate  at  any  time  before  the 
proofs  are  closed,  require  the  examination  of  all  the 
subscribing  witnesses  to  a  written  will,  or  any  other 
witness,  whose  testimony  the  surrogate  is  satisfied 
may  be  material,  in  which  case,  all  such  witnesses,  who 
are  within  the  State,  and  competent  and  able  to  testify, 
must  be  so  examined." 

Before  the  proponents  had  closed  their  proofs,  the 
contestants  filed  with  the  surrogate  a  written  notice 
requiring  the  examination  of  Isabella  McD.  Baird, 
Henry  Achilles  and  William  H.  Whitney,  under  and 
in  pursuance  of  the  j^rovisions  of  the  said  section. 

Immediately  after  the  proponents  had  rested  their 
case,  tlie  contestants  demanded  that  the  persons  named 
be  produced  as  witnesses,  and  examined  as  required 
by  the  said  notice.  The  record  states  that  this  appli- 
cation was  denied  by  the  surrogate,  upon  the  ground 
that  the  words  of  the  section  :  ''Any  other  witness" 
applied  only  to  such  persons  as  were  present  at  the 
execution  of  the  will,  and  that  it  appeared  that 
Achilles  and  Whitney  were  not  present  at  that  time, 
and  that  Isabella  Baird  was  in  a  bed  room  with  the 
door  closed.  It  was  admitted  that  the  notice  was  duly 
filed  and  served.    The  contestants  duly  excepted  to 

the  ruling. 
[']  The  surrogate  is  not  requiried  to  compel  the 

attendance  of  any  witness  other  than  subscribing 
witnesses,  on  the  demand  of  the  contestants,  unless  he 
is  satisfied  that  the  testimony  of  such  persons  will  be 
material  on  the  issues  of  fact  to  be  determined  by 
him. 

The  application  was  denied  on  the  ground  of  the 
want  of  power  in  the  court  to  make  the  order,  and 


168  CIVIL    PROCEDURE    REPORTSl 

EftUte  of  Burd. 

not  becaose  it  was  satisfied  that  the  testimony  of  the 
witnesses  was  not  material  on  the  questions  of  ia(*r 

litigated, 
n  In  determining  whether  the  mling  was  f  rro- 

neons  or  not,  we  should  regard  the  case  the  ^nnie 
as  if  it  had  been  specifically  determined  by  the  surro- 
gate, on  proi)er  proof,  that  the  evidence  of  each  of 
these  witnesses  was  material.  The  contestants  were 
not  called  upon  by  the  proponents  to  produce  proof 
of  the  materiality  of  the  testimony,  and  it  is  manifest 
that  the  surrogate  made  his  decision  declining  to 
require  the  production  of  the  witnesses, on  theassumiv 
tion  that  their  evidence  was  material,  or  that  the  con- 
testants were  ready  to  make  it  appear  to  his  satisfac- 
tion that  such  was  the  fact.  The  question  is  therefore 
fairly  presented  whether  the  proponents  were  required, 
under  the  provisions  of  section  2618,  above  quoted,  to 
produce  before  the  surrogate  the  persons  named  in  the 
notice,  and  for  the  reason  that  one  of  tbem  was  not 
produced  and  examined,  the  surrogate  should  have 
denied  probate  to  the  will.  The  language  of  the  stat- 
ute is  plain  and  positive,  that  ^^all  such  witnesses," 
that  is,  all  those  named  in  the  notice,  ^^  who  are  within 
the  State  and  competent  and  able  to  testify  must  be 

so  examined." 
[']  The  ruling  that  the  statute  has  no  application 

unless  the  witnesses  named  were  present  at  the 
execution  of  the  will,  is  adding  to  the  requirements  of 
the  statute,  which  no  court  has  the  power  to  do.  If 
the  surrogate  is  satisfied  that  the  witnesses  named 
and  required  to  be  produced  and  examined  can  give 
material  evidence,  then,  as  a  matter  of  right,  the  con- 
tt-stants  can  insist  on  their  production  and  examina- 
tion, before  the  will  can  be  admitted  to  probate.  In 
this  respect,  the  statute  is  as  imperative  as  its  other 
provisions  rfqninng  that  at  least  two  of  its  subsciib- 
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ing  witnesses  shall  be  produced  and  examined,  if  liv- 
ing and  within  the  jurisdiction  of  the  court. 

The  proceedings  relating  to  the  probate  of  a  will 
are  in  the  nature  of  proceedings  in  rem.  When  a  will 
is  allowed  probate  it  becomes  an  instrument  affecting 
the  title  to  property,  both  real  and  personal.  It  has 
been  for  a  long  time  the  policy  of  the  law  that  instru- 
ments of  this  character  shall  be  executed  with  great 
formality  and  in  a  particular  manner,  and  many  arbi- 
trary requirements  have  been  enacted  by  the  legisla- 
ture to  prevent  fraud  in  imposing  such  instruments 
upon  the  heirs  and  next  of  kin  of  deceased  persons. 

The  provisions  of  the  section  now  under  considera- 
tion are  not  novel,  and  are,  in  substance,  the  mere 
compilation  of  previous  statutes.  By  section  10  of 
chapter  460  of  the  laws  of  1887,  at  least  two  cf  the  sub- 
scribing witnesses,  if  not  disabled  by  age,  sickness 
or  infirmity  from  attending  before  the  surrogate,  were 
required  to  be  produced  and  examined.  By  the 
eleventh  section  of  the  same  act  the  contestants  against 
the  probate  could,  by  tiling  with  the  surrogate  a 
request,  require  all  the  subscribing  witnesses,  if  there 
were  more  than  two,  to  be  produced  and  examined  by 
the  surrogate,  before  the  will  could  be  admitted  to  pro- 
bate. Jn  1841  (chapter  129),  section  11,  was  amended 
so  as  to  apply  to  all  witnesses,  whom  any  person 
interested  in  the  proof  of  the  will  shall  request  to  be 
examined,  whether  such  witnesses  be  subscribing  wit- 
nesses to  the  will  or  not,  provided  the  surrogate  before 
whom  the  proceedings  were  pending  was  satisfied  that 
the   testimony  of  the  witnesses  so  requested  to  be 

examined  was  material. 
[*J  We  are  also  of  the  opinion  that  it  is  incumbent 

upon  the  proponents  of  the  will  to  produce  the 
witnesses  named  by  the  contestants,  and  when  pro- 
duced, the  law  imposes  npon  the  surrogate  the  duty 
to  examine  such  witnesses  relative  to  the  execution  of 
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the  will,  whether  the  contestants  be  present  or  not. 
It  is  made  the  sarrogate's  datr,  by  a  statutory  require- 
ment, *'  to  inquire  particularly  into  all  the  facts  and 
c-ircnmstances,"  and  not  until  he  himself  is  *•  satisfied 
of  the  genuineness  of  the  will,  and  the  validity  of  its 
execution,  can  he  admit  it  to  probate"  {Code  Cic. 
Pro.  55  2t>22). 

Similar  views  as  to  the  true  interpretation  which 
should  be  i^ut  u[>on  tlie  sections  of  the  Oxle  which 
have  been  quoted,  were  expressed  by  the  surmgate  of 
the  city  and  county  of  New  York,  whose  experience 
in  administering  the  law  relative  to  the  probate  of 
wills  is  very  great,  and  his  opinions  on  such  matters 
are  worthy  of  the  highest  consideration  and  resiiect. 
(Matter  of  Jesse  Hoyt,  67  Iluw.  Pr.  57 ;  S.  C,  sub, 
nom.  Hoyt  v.  Jackson,  2  Devi.  443).  The  question 
is  not  before  us  as  to  the  course  of  procedure  to  be 
adopted  in  the  surrogate's  court  as  to  the  mode  and 
manner  of  producing  to  the  surrogate,  proofs  as  to  the 
materiality  of  the  witnesses  whom  the  contestants  may 
require  to  be  examined. 

Two  of  the  witnesses  mentioned  in  the  notice, 
Achilles  and  Whiting,  were  sworn  after  the  ruling 
made  by  the  surrogate,  and  examined  fully  upon  the 
questions  of  fact  in  issue,  both  by  the  proponents  and 
contestants.  It  does  not  appear,  however,  that  Mrs. 
Baird,  the  other  witness,  was  personally  present  before 
the  surrogate,  but  she  was  within  the  Jurisdicrion  of 
the  state  and  amenable  to  the  process  of  subpoena. 
She  was  one  of  the  proponents  of  the  will  for  probate, 
and  interested  in  having  it  established  as  the  valid 
will  of  her  late  husband,  and  it  is  now  suggested  by 
the  respondents  that,  therefore,  she  was  not  a  compe- 
tent witness. 
[•]  The  contestants,  by  demanding  her  examina- 

tion, waived  all  objections  to  her  incomi>etency  as 
agaiDSt  themselveSi  and  the  infant,  the  only  other  per- 
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son  interested  who  declined  to  produce  the  witness,  is 
in  no  sitnation,  at  least  at  this  time,  to  present  that 
point  in  support  of  the  surrogate's  ruling.  The  wid- 
ow and  her  daughter,  who,  by  the  terms  of  the  will, 
take  all  of  the  estate  of  the  decedent,  and  each  in  a  sum 
greater  than  they  would  receive  under  the  statute  of 
descent  and  distribution  if  he  had  died  intestate,  are 
interested  in  supporting  the  will,  and  we  think  that 
the  daughter,  one  of  the  proponents,  cannot  raise  the 
question  that  her  mother  is  an  incompetent  witness  on 
the  ground  that  her  interest  is  hostile  to  her  own. 
[•]  On  the  hearing  the  contestants  offered  to  prove, 
and  the  same  was  rejected,  that  the  life  of  Mrs. 
Baird,  before  her  marriage  with  her  husband,  was  not 
virtuous,  and  the  same  was  rejected.  This  ruling,  we 
think,  was  correct,  as  that  question  was  not  involved 
in  the  issue. 

We  have  read  all  the  evidence  with  much  atten- 
tion, with  a  view  of  forming  a  judgment  of  our  own 
upon  the  questions  of  fact  litigated  before  the  surro- 
gate, but  we  withhold  any  expression  of  our  own 
judgment  upon  those  questions,  for  the  decree  of  the 
surrogate  should  be  reversed  upon  the  question  of 
law  as  indicated.  This  is  more  proper,  for  the  reason 
that  much  of  the  evidence  upon  which  the  contest- 
ants rely  in  support  of  their  charge  of  fraud  and 
undue  influence  on  the  part  of  Mrs.  Baird,  was  given 
by  the  contestants  themselves,  and  the  wife  of  James, 
as  to  whom  the  proponents  made  the  objection  that 
they  were  incompetent  under  section  829  of  the  Code 
of  Civil  Procedure,  which  was  overruled  by  the  surro- 
gate. We  refer  to  that  part  of  the  evidence  relative 
to  the  transactions  and  communications  between  them- 
selves individually  and  the  deceased  {Oreenl.  JSv. 
|§  390,  397,  399  ;  Steele  v.  Ward,  30  Hun,  565 ;  Hoi- 
comb  V.  Holcomb,  95  JV.  T.  316). 

It  will  not  be  of  advantage  to  either  party  for  the 
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coart  on  this  appeal  to  pass  apon  the  many  other  ex- 
ceptions taken  by  the  contestants,  for  it  is  not  likely 
that  they  will  again  arise  on  the  rehearsing  in  the 
precise  manner  in  which  they  were  presented  by  this 
record. 

The  decree  of  the  surrogate  is  reversed,  and  the 
proceedings  remitted  to  the  surrogate  of  Monroe 
county,  with  directions  to  proceed,  etc.,  with  the  costs 
of  this  appeal  to  the  appellant,  to  be  paid  out  of  the 
estate. 

Smith,  P.  J.,  Haight  and  Bradlet,  J  J.,  con- 
curred. 


PEOPLE,   EX  REL.  PICKARD   v.   THE    SHERIFF 

OF  Chautauqua  County. 

County    Court,    Chautauqua     County,    Dkcem- 

BER,  1886. 
§§  2015,  ei  seq.,  2031,  2043. 

Habeas  corpus  —  What  may  be  inquired  into  on —  When  validity  of  bench 

toarrant  and  indictment^  on  which   issuer? ^  may  be  inquired 

into  Grand  jury — Powers  of — Indictment — When  not 

void—  Constitutional  late — Meaning  of  **  lav> 

of  the  land^^  and  **  due  process  of  law.''^ 

The  "law  of  the  land"  referred  to  in  article  1,  section  1,  of  the  con- 
stitution of  this  State,  providing  that  *'  no  member  of  this  State, 
shall  be  disfranchised,  or  deprived  of  any  of  the  rights  or  privil- 
eges secured  to  any  citizens  thereof,  unless  by  the  law  of  the  land, 
or  the  judgment  of  his  peers,"  is  the  general  law,  a  law  that  hears 
before  it  condemns,  which  proceeds  upon  inquiry  and  renders  judg- 
ment only  upon  trial,  [i] 

The  words  "due  process  of  law  ^  as  used  in  the  fifth  amendment  to 
the  constitution  of  the  United  States,  providing  that  "  no  person 
shall  be.  .  .  •  deprived  of  life,  liberty,  or  property,  without 
dae  process  of  law,"  mean  such  an  exercise  of  the  powers  of  the 
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gOTernment  aS  the  several  maxims  of  the  law  permit,  and  sanction ; 
they  mean  the  due  course  of  legal  proceedings,  according  to  those 
rules  and  forms  that  have  been  estnblished  for  the  protection  of 
private  rights,  and  that  if  the  person  be  imprisoned  by  virtue  of 
process,  there  being  error  in  the  proceeding  resulting  in  that 
process,  yet,  if  the  law  is  valid,  under  which  the  proceeding  is  had 
such  imprisonment  is  not  without  due  process  of  law."[*] 

Upon  haheas  corpus,  the  judge  before  whom  it  is  returntible,  may  go 
beyond  the  warrant  and  return  of  a  committing  magistrate  in  the 
inquiry  as  to  the  validity  of  the  process ;[*]  every  officer  having 
power  to  grant  a  writ  of  haheas  corpus^  may  exercise  in  the  forms 
prescribed  by  law,  all  the  powers  exercised  at  common  law  by  the 
Kings  Bench,  in  England,  and  the  supreme  court  of  this  State, [*] 
and  the  fact  that  the  warrnnt  was  issued  out  pf  court  of  juris- 
diction, upon  an  indictment  found  by  a  grand  jury  thereat,  does 
cot  change  the  general  rule;[*J  it  merely  changes  the  rule  of  evi- 
dence and  reduces  the  number  of  matters  subjects  to  inquiry  from 
lack  of  evidence,  not  from  lack  of  power  to  make  the  inquiry,  for 
while  in  the  case  of  a  magistrate  the  judge  may  look  into  the  evi- 
dence returned  by  him,  in  tl)e  case  of  the  grand  jury  a  statute  has 
always  existed  inhibiting  the  disclosure  of  the  testimony  before  it, 
except  for  certain  purposes.  [*] 

Wheie  a  person  was  imprisoned  by  virtue  of  a  bench  warrant,  regu- 
lar and  fair  upon  its  face,  issued  upon  an  indictment  found  against 
him  in  the  court  of  oyer  and  terminer,  charging  him  with  the 
crime  of  forgery, — Hehl^  that  to  warrant  his  discharge  upon  haheas 
corpus  iXit  warrant  and  indictment  must  be  absolutely  void,['^J  and 
not  merely  irregular  and  voidable,  and  to  ascertain  whether  such  is 
the  case,  the  court  may  go  beyond  the  warrant  and  indictment 
upon  which  it  was  issued. [**,"] 

People  «.  Kevins  (1  Uill,  154);[«]  In  re  Moses  (13  AW  K  G,  189);[''] 
In  re  Serafino  (66  How,  Pr.  179)  ;[•]  In  re  Prime  (1  Barb.  340) ;[»»]  Peo- 
ple V.  Martin  (1  Park.  187)  ;L" J  People  v.  Petrea  (92  K  F.  128),['»] 
distinguished.  In  re  Edymoin  (8  How.  Pr.  483),  [*J  not  fol- 
lowed. 

A.  grand  jury  is  defined  by  the  statute  to  be  a  body  of  men  returned 
at  stated  periods  from  the  citizens  of  the  county,  before  a  court  of 
competent  jurisdiction,  and  chosen  by  law,  and  sworn  to  inquire  of 
crimes  committed  or  triable  in  the  county ;  it  is  no  part  of  the 
court,  the  court  can  exist  without  it,  and  it  is  there  in  a  certain 
Bense  under  the  instruction  of  the  court,  as  its  assistant,  but  the 
court  has  no  control  over  it,  in  regard  to  when  or  how  long  it  may 
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A  grand  jury  is  dissolYed  bj  the  final  adjournment  ef  the  court,!"] 
but  it  is  not  adjourned  by  a  temporary  adjournment  or  recess 
thereof,  and  an  indictment  found  during  a  recess  of  the  court  is 
not  void  by  reason  of  that  fact.[*^"J 

A  grand  jury  has  full  control  of  every  charge  which  is  the  subject  of 
investigation  until  its  final  discharge,  and  during  the  same  session 
it  may  reconsider  its  own  actions.[''']  Accordingly  fields  wlicre  a 
grand  jury  passed  upon  a  charge,  and  voted  no  bill,  and  subse- 
quently reconsidered  the  same  charge  without  leaving  the  court 
and  found  an  indictment,  that  such  an  indictment  was  not 
void,  f  »•] 

Sectiou  270  of  the  Code  of  Criminal  Procedure,  which  provides  that 
the  dismissal  of  the  charge  docs  not  prevent  its  being  again  sub- 
mitted to  a  grand  jury,  as  often  as  the  court  may  so  direct,  but 
that  without  such  direction  it  cannot  be  again  submitted,  docs 
not  prevent  the  resubmission  to  the  same  grund  jury  of  a  charge 
already  considered  by  it.  [**]  It  $ecm»,  that  if  such  a  direct'on  were 
necessary,  its  absence  would  be  but  an  irregularity,  and  would  not 
avoid  ac  indictment  found. [**J 

(Decided  SepUmber  2,  1880.) 

Habeas  corpus   to  inquire  into  the  cause  of  the 
detention  of  the  relator  by  the  defendant. 

The  facts  are  stated  in  the  opinion. 

Alonzo  O,  Pickard,  relator  in  person. 

Arthur  B.  Ottaway^  district  attorney,  opposed. 


Smith,  Sp.  Co.  J. — "No  freeman  shall  be  taken  or 
imprisoned  nor  will  the  king  pass  upon  him  or  com- 
mit  him  to  prison,  unless  by  the  judgment  of  his  peers 
or  the  law  of  the  land,"  says  Magna  Charta,  the  so 
called  great  charter  of  English  liberty,  wrung  from 
king  John  by  his  barons  assembled  in  arms  on  June 
19,  1215,  and  violated  and  disregarded  by  him  and 
succeeding  kings,  each  of  whom,  when  wishing  to  do 
a  popular  thing,  confirmed  it — ^and  then  violated  it 
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again.  Nevertheless,  grounded  upon  this  charter, 
thirty  two  times  confirmed  between  1215  and  141G,  the 
fabric  of  constitutional  liberty  was  slowly  and 
patiently  erected  ;  parliamentary  institutions  under 
the  House  of  Lancaster,  assumed  form  and  acquired 
strength  ;  and  though  the  promise  of  a  regular  admin- 
istration of  the  law  was  as  often  violated  as  kept,  the 
right  of  the  subject  to  its  benefits  was  never  surren- 
dered, and  at  length,  in  the  reign  of  the  first  Charles, 
it  received  further  assurance  and  confiimaiion  in  his 
assent  to  the  petition  of  right,  in  which  it  was  prayed, 
although  the  same  had  been  guaranteed  for  more  tban 
four  centuries,  that  freemen  be  imi)risoned  only  by 
the  law  of  the  land  or  due  process  of  law,  and  not  by 
the  king's  command  without  any  charge. 

This  petition  was  brought  about  through  a  multi- 
tude of  outrages  against  the  guaranties  of  the  charter, 
chief  among  which  was  Darnell's  Case  (3  Car.  I.  1627) 
in  which  the  judges  held  that  the  command  of  the 
king  was  sufficient  answer  to  a  writ  of  habeas  coipus. 
This  writ  is  supposed  to  have  existed  before  Mngna 
Charta,  traces  of  its  existence  may  be  found  during 
the  time  of  the  third  Edward,  and  it  api)ears  to  have 
been  familiar  to  the  times  of  the  fourth  Henry,  but  no 
where  does  it  appear  to  have  been  granted  against  the 
crown  or  the  officers  of  the  crowd  until  the  reign  of 
Henry  VIL  The  petition  of  right,  however,  made 
other  answer  jiecessary,  upon  the  return  of  the  writ, 
than  that  the  prisoner  was  detained  by  special  com- 
mand of  the  crown.  Even  now  the  crown  through  its 
ministers  and  judges,  by  delays  and  evasions,  defeated 
the  object  of  the  writ ;  it  was  absolutely  inefficacious 
for  want  of  a  stringent  system  of  procedure.  What 
was  needed  was  not  a  new  right,  but  a  prompt  and 
searching  remedy.  England  was  denied  that  remedy 
until  May  26,  1679,  that  eventful  day  in  her  history, 
when  Charles  II  gave  his  assent,  which  he  would  have 
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gladly  withheld,  to  that  famous  measure  known  as — 
the  Habeas  Corpus  Act — a  measure  which  British 
authors  say  ^^extinguished  all  resources  of  oppres- 
sion," yet  a  measure  that  left  in  doubt  the  extent  to 
which  and  as  to  what  matters  inquiry  might  be  had 
upon  the  return  of  the  writ. 

Such,  substantially,  was  the  law  of  England, 
adopted  in  1777,  by  the  first  constitution  of  this  State, 
and  the  constitution  of  this  State  and  that  of  the 
United  States  have  always  guaranteed  to  the  citizens, 
the  privilege  of  this  writ,  and  our  constitution 
declares  that  no  person  shall  be  deprived  of  his  lib- 
erty without  due  process  of  law,*  and  "  no  member  of 
this  State"  says  the  constitution  and  bill  of  rights  as 
well  "  can  be  disfranchised  or  deprived  of  any  of  the 
rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land  or  the  judgment  of  his 
peers."t  In  most  of  the  States,  our  own  among  them, 
statutes  have  been  passed,  not  only  providing  what 
courts  and  oflBcers  may  issue  the  writ  of  habeas  cor- 
pus^ but  regulating  the  practice  under  it,  but  in  all 
states  the  proceeding  retains  its  distinctive  feature 
and  merit — that  of  a  summary  appeal  for  immediate 
deliverance  from  illegal  imprisonment.  The  statute 
of  this  State  became  a  part  of  the  first  revision  of  our 
8tatute84  and  with  no  important  change  now  forms  a 
part  of  the  sixteenth  chapter  of  the  Code  of  Civil  Pro- 
cedure. 

The  relator,  in  the  case  at  bar,  claiming  that  he  is 
restrained  in  his  liberty  without  due  process  of  law, 
nor  by  the  law  of  the  land,  sued  out  a  writ  of  habeas 
carpus^  directed  to  the  sheriff-defendant,  commanding 
him  to  have  the  body  of  the  relator,  together  with  the 
time  and  cause  of  his  imprisonment  and  detention, 

*  Canstitution  of  the  United  6tate»^  Fifth  AmeDdmeat. 
t  Constitution  of  the  State  of  New  Torh^  Art.  1,  §  1. 
X2ILa.  663,  §  21,  et seq. 
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immediately  after  the  receipt  of  the  writ,  before  the 
special  coanty  judge  of  the  county  of  Chatauqua,  to 
do  and  receive  what  should  then  and  <there  be  consid- 
ered concerning  the  relator. 

The  sherlflF  obeyed  the  writ  and  made  return  that 
he  had  the  relator  in  his  custody  by  virtue  of  a  bench 
warrant,  which  is  regular  and  fair  upon  its  face,  issued 
upon  an  indictment  found  against  him,  as  is  therein 
recited,  on  September  25,  1886,  in  the  court  of  oyer 
and  terminer  of  said  county,  charging  him  with  the 
crime  of  forgery,  and  commanding  his  arrest,  and  that 
he  be  taken  before  said  court,  or  if  the  court  were 
adjourned,  his  delivery  into  the  custody  of  the  defend- 
ant-sheriff. 

The  relator,  availing  himself  of  that  provision  of 
the  Code  of  Civil  Procedure  (§  2039),  that  permits  a 
prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus^  to  deny  any  material  allegation  of  the  return, 
or  make  any  allegation  of  fact,  showing  either  that 
his  imprisonment  or  detention  is  unlawful,  or  that  he 
is  entitled  to  his  discharge,  controverted  the  return, 
claiming  that  the  indictment,  by  virtue  of  which  the 
warrant  was  issued,  was  void — that  is,  be  stood  impris- 
oned without  due  process  of  law,  and  without  the 
sanction  of  the  law  of  the  land. 

The  defendant-sheriff,  although  no  further  pleading 
seems  to  be  required  by  the  statute  and  for  the  obvi- 
ous reason  that  the  relator  would  be  required  to  prove 
his  impeachment  in  any  event,  demurred  to  the  trav- 
erse, which  overruled,  he  put  it  in  issue  by  a  general 
denial. 

The  evidence  under  the  issue  thus  made  developes 
a  state  of  facts  the  like  of  which  has  never  had  judic- 
ial exposition,  nor  can  a  similar  case  be  found  in  the 
books.  Decision  is  called  for  upon  questions  upon 
which  volumes  have  been  written,  subjects  often 
before  the  courts,  yet  unsettled  except  as  applied  to 
Vol.  XI.— la 
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tbe  particular  case,  and  aft  to  which  the  courts  la  many 
cases  are  at  a  difference. 

What  is  meant,  as  applied  to  this  case,  by  those 
terms  known  to  the  law  since  Magna  Gharta,  and 
found  in  the  constitution,  the  terms  ^^  law  of  the  land," 
and  ^^  dne  process  of  lawf '  That  ascertained,  how  far, 
and  to  what  length  may  the  judge  out  of  court  go  in 
ascertaining  whether  the  process  by  virtue  of  which  a 
citizen  is  restrained  in  his  liberty  is  due  process  of  law 
or  not } 

A  solution  of  these  questions  was  approached  with 
considerable  embarrassment,  and  with  but  little  aid 
from  counsel,  and  after  an  examination  of  many 
authorities  it  is,  as  to  the  first  proposition,  concluded  : 
That  as  applied  to  this  proceeding,  dne  process  of  law 
and  law  of  the  land  have  one  and  the  same  meaning. 
Law  of  the  land  is  the  general  law,  a  law  that 
[*]  hears  before  it  condemns,  which  proceeds  upon 
inquiry  and  renders  judgment  only  after  trial. 
Dne  process  of  law  in  each  particular  case  means  such 
an  exercise  of  the  powers  of  the  government  as 
[*]  the  settled  maxims  of  the  law  permit  and  sanction, 
— it  means  the  due  course  of  legal  proceedings 
according  to  those  rules  and  forms  which  have  been 
established  for  the  protection  of  private  rights^  and 
that  if  a  person  be  imprisoned  by  virtue  of  process, 
there  being  error  in  the  proceedings  resulting  in  that 
process,  yet  if  the  law  is  valid  under  which  the  pro- 
ceeding is  had,  such  imprisonment  is  not  without  due 
process  of  law  (Davidson  v.  New  Orleans,  96  U,  8. 
103  ;  Daniel  Webster's  argument  in  Dartmouth  College 
Case,  4  Wheat.  618 ;  Johnson,  J.,  4  Jd.  236  ;  Wester- 
velt  V.  Gregg,  12  If.  T.  209  ;  Murray's  Lesees  t). 
Hoboken  Land  Co.,  18  How.  {U.  S.)  272-6;  Cooley's 
Const.  Lim.  437,  672 ;  Deady,  J.,  4  Fed.  Rep.  899). 

The  bench  warrant  and  indictment  by  virtue  of 
which  the  relator  is  imprisoned  must  necessarily  then 
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be  void,  not  merely  irregular  and  voidable,  butabso^ 
lutely  void7  or  the  relator  is  not  Imprtroiied  without 
due  process  of  law. 

The  learned  district  attorney,  citing  many  cases, 
asserts  that  when  the  relator  is  held  by  virtue  of  a 
bench  warrant  a  judge  at  chambers,  upon  the  return 
of  a  writ  oT  habeas  corpus^  may  not  go  beyond  the 
warrant,  nor  the  indictment  upon  which  it  was  issued. 
Such,  however,  is  not  the  law.     Every  officer  having 

power  to  grant  a  writ  of  habeas  corpus^  has,  and 
[•]    may  exercise,  in  the  forms  prescribed  by  law,  all 

the  powers  exercieed  at  common  law  by  the 
Kings  Bench,  in  England,  and  the  supreme  court  of 
this  State  (People  ex  rel,  Tweed  v.  Liscomb,  60  N.  Y. 

667),  and  it  has  always  been  held  that  upon 
[']    habeas  corpus  the  judge  might  go  beyond  the 

warrant  and  return  of  a  committing  magistrate  in 
an  inquiry  as  to  the  validity  of  the  process  (People  v. 
Martin,  1  Park.  187).    Because  the  warrant  in  this  case 

is  issued  out  of  a  court  of  general  jurisdiction 
[*]    upon  an  indictment  found  by  a  grand  jury  thereat 

does  not  change  the  general  rule.  It  simply 
changes  the  rule  of  evidence  and  reduces  the  number 
of  matters  subject  to  inquiry  for  lack  of  evidence,  not 
from  lack  of  power  to  make  the  inquiry.  In  the  case 
of  the  magistrate  the  judge  may  look  into  the  evidence 
returned  by  him  ;  in  the  case  of  the  grand  jury,  a 
statute  has  always  existed  inhibiting  a  disclosure  of 
the  evidence  before  it,  except  for  certain  purposes 
(Code  Crim.  Pro.  266-6  ;  People  ex  rel.  Tweed  v.  Lis- 
comb, supra;  People  v.  Martin,  supra). 

In  discussing  the  cases  cited  by  the  district  attor- 
ney, much  need  not  be  said.  In  Mr.  Hill's  notes  (3 
Hill.  661)  cases  are  cited  holding  that  inquiry  can  not 
be  had  as  to  whether  a  crime  had  really  been  com- 
mitted, or  whether  there  was  sufficient  proof  to  war- 
rant issuing  the  process.    Mr.  Hill  does  not  pretend 
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to  say  that  inquiry  can  not  be  had  as  to  whether 
there  was  any  proof.    The  difference  between  on 
n    proof  at  all  and  sufficient  proof  is  obvious.    In 
People  V.  Nevins   (1  IJill^  154),   the  decision  is 
•imply  that  in  respect  to  mere  irregularities  the  rem- 
edy is  by  motion.     That  is  admitted.     The  matter 
n    of  Moses  (13  Abb.  N.  C.  189)  has  nothing  to  do 
with  the  case.    The  habeas  corpus  was  sued  out 
after  final  judgment,  and  by  statute  {Code  Civ.  Pro.  §§ 
2016,  2033)  in  such  a  case  the  privilege  of  the  writ  is 
denied.     The  case  of  Edymoin  (8  How.  Pr.  483)  is 
[•]    a  county  court  decision  way  back  in  1862,  and  fol- 
lows no  authority  when  it  attempts  to  lay  down 
the  rule  that  records,  deeds  and  papers,  fair  on  their 
face  cannot  be  impeached.     In  the  Serafino  Case 
[•]    (66  How.  Pr.  179)  it  was  held,  as  it  always  Has  been, 
that  the  court  have  no  power  to  retry  questions  of 
fact.    The  matter  of  Prime  (1  Barb,  S40)  is  far  from 
authority  in  favor  of  the  proposition  of  the  dis- 
["]    trict  attorney.    In  this  case  it  is  held  :  ''  If  the 
court  find  that  the  warrant  under  which  the  rela- 
tor is  imprisoned  is  prima  facie  suflScient  to  justify 
the  imprisonment    and,  if,  in  looking  beyond  the  war- 
rant, and  examining  the  affidavit  upon  which  the  same 
was  issued,  it  is  satisfied  that  there  was  at  least  color- 
able proof  before  the  officer  issuing  the  warrant,  on 
which  he  might  exercise  his  judgment  in  awarding  the 
process,  that  is  as  far  as  the  court  will  go  upon  a  writ  of 
habeas  corpus^  That  is  the  law  exactly,  and  stated 
["]     to  a  nicety.     In  the  Martin  Case  (People  v.  Mar 
tin,  1  Park.  187)  the  judge  went  beyond  the  depo- 
sitions, return  and  warrant  of  the  magistrate,  and 
inquired  into  the  cause  of  commitment,  incidentally 
remarking  in  his  opinion,  (pp.  190-1)  with  his  mind 
upon  looking  into  the  evidence  before  a  grand  jury, 
speaking  of  the  McLeod  Case,*  says:  "The  question 

*  People  «.  McLeod,  25  Wend.  488  ;  B.  0.,  1  EiJ&,  877. 
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raised  there  was  whether  after  indictment  the  court 
on  habeas  corjn^  would  entertain  the  question  of  guilt 
or  innocence,  and  on  that  question  the  authorities 
have  been  very  uniform  that  they  would  not."    This 

goes  far  from  saying  that  for  the  purpose  of  ascer- 
[*•]    taining  whether  an  indictment  was  void  the  court 

would  not  go  behind  it.  The  case  of  People  t>. 
Petrea  (92  N.  T,  128)  is  an  appeal  from  a  conviction, 
and  not  one  involving  the  questions  here  presented. 
If  the  defendant  in  that  case  had  sued  out  a  habeas 
corpus  after  his  conviction,  the  court  probably  would 
have  applied  the  rule  that  upon  habeas  corpus  the 
question  of  the  constitutionality  of  a  law  will  hot  be 

passed  upon. 
["]        The  proposition  made  by  the  district  attorney 

cannot  be  law,  if  it  is,  it  should  not  be.  The  law 
was  not  so  understood  by  the  courts  in  any  of  the  follow- 
ing cases :  Matter  of  Prime  (1  Barb.  340) ;  People  v. 
Martin  (1  Park,  187) ;  People  ex  rel.  Tweed  z?.  Liscomb 
(60  N.  Y.  569) ;  People  ex  rel.  Prey,  Warden,  etc.  (100 
N.  Y.  20).  Suppose  for  an  instant  that  the  district  at- 
torney had  issued  this  bench  warrant  without  an  in- 
dictment ;  suppose  there  was  an  indictment  but  no 
evidence  of  any  kind  or  character,  was  before  the 
jury ;  suppose  twelve  men  did  not  concur  in  it ; 
suppose  a  bill  had  been  presented,  ignored,  and  by 
inadvertence  signed  a  true  bill  by  the  foreman,  could 
none  of  these  facts  be  proved  upon  habeas  corpus  f 
With  such  a  state  of  facts  would  an  imprisonment 
nnder  the  warrant  be  legal,  and  what  is  habeas  corpus 
for  but  to  relieve  from  illegal  imprisonment  ? 

For  nearly  five  hundred  years,  although  Magna 
Charta  said  no  freeman  should  be  imprisoned  except 
by  the  law  of  the  land,  it  was  an  answer,  which  could 
not  be  disputed,  to  a  writ  of  habeas  corpus  directed 
against  the  officers  of  the  crown,  that  the  imprison- 
ment was  by  the  command  of  the  king.    That  answer 
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was  a  perfect  answer  nntil  the  people  said  in  the  Peti- 
tion of  Right  that  nq  freeman  in  such  manner  should 
be  imprisoned  or  detained.  What  did  that  mean }  It 
meant    that    thereafter    the    jndges,   when    it    was 

impeached,  mast  go  beyond  the  warrant  and  com- 
['*]  mand  of  the  king  and   see   whether  or  no  the 

imprisonment  was  by  due  process  of  law, — by  such 
process  as  the  settled  maxims  of  the  law  permitted 
and  sanctioned.  To  hold  that  in  this  case  no  inquiry 
may  be  had  beyond  the  warrant  and  indictment, 
inquiring  whether  they  are  void  or  not,  is  to  put  the 
law  of  this  land  back  into  those  elder  days  two  hun- 
dred years  ago.  It  is  to  say  that  the  people,  our  sov- 
ereign power,  the  king,  may  imprison  without  due 

process  of  law. 
['*]  But  the  warrant  and  indictment  can  not  be 

invalidated,  proceeding  under  a  habeas  carpus^  by 
errors  which  only  render  them  irregular.  The  defects, 
to  entitle  the  relator  to  a  discharge,  must  be  such  as 
to  render  the  process  void. 

A  court  of  oyer  and  terminer,  in  and  for  the 
county  of  Chautauqua,  convened  at  the  court  house  in 
Mayville,  September  20,  1886,  and  a  grand  jury  was 
duly  sworn  and  retired  to  the  grand  jury  room  for  the 
transaction  of  business.  On  September  23,  the  court 
adjourned  to  Saturday,  September  25,  at  11  o^ clock 
in  the  forenoon.  The  justice  holding  the  court  left 
Mayville  on  the  23,  went  to  Fredonia,  said  county, 
and  there  remained  until  Saturday  morning  when  he 
left  for  Mayville,  arriving  there  at  11.27  o'clock  in 
the  forenoon.  During  the  absence  of  the  justice,  on 
Friday,  a  charge  of  forgery  of  a  certain  note  was  pre- 
ferred to  the  jury  against  the  relator,  witnesses  were 
examined,  and  the  jury  voted  upon  the  proposition  of 
"Bill''  or  "No  Bill.''  Twelve  members  of  the  jury 
did  not  vote  in  favor  of  a  "Bill."  No  direction  was 
asked  for  from  the  court,  nor  did  the  court  direct  the 
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charge  to  be  again  submitted  to  the  jury.  During 
the  examination  of  the  charge  other  notes  were 
brought  in  question,  and  on  Saturday,  before  the 
return  of  the  justice,  at  the  instance  of  some  member 
of  the  jury,  an  inquiry  was  instituted  as  to  these  other 
notes,  and  witnesses  were  sworn,  and,  after  the  evi- 
d^nce  was  in,  a  vote  was  again  taken  upon  the  ques- 
tion of  bill  or  no  bill  upon  the  charge  preferred  Fri- 
day, and  the  indictment  in  this  case  was  found,  a 
bench  warrant  issued  thereon  by  virtue  of  which  the 
relator  stands  imprisoned.  The  indictment  charges 
the  relator  with  the  forgery  of  a  promissory  note,  and 
in  a  second  count  with  uttering  a  forged  promissory 
note. 

At  the  close  of  the  evidence  the  relator  asked  his 
discbarge  upon  four  grounds,  the  first  of  which  was 
not  argued  :  1.  The  indictment  is  void  upon  its  face  ; 
2.  After  a  grand  jury  has  passed  upon  a  charge  it 
cannot  subsequently  consider  the  same  charge  with- 
out leave  of  the  court ;  3.  The  indictment  is  void  by 
reason  its  containing  a  count  that  never  was  passed 
upon  by  the  jurj'^ ;  4.  That  a  grand  jury  cannot  exist 
without  an  oyer  and  terminer ;  that  the  grand  jury 
stood  adjourned  during  the  adjournment  of  the  court 
from  Thursday  to  Saturday  noon. 

As  to  the  tirst  and  third  grounds.  The  Indictment 
is  valid  upon  its  face,  and  questions  as  to  whether 
various  offenses  should  be  joined  in  an  indictment, 
and  whether  the  prosecutor  can  on  the  trial  be  com- 
pelled to  elect  under  which  count  he  will  proceed, 
cannot  be  determined  in  this  proceeding.  (People  ex 
rel.  Tweed  v,  Liscomb,  60  iT.  Y.  659).  The  witness 
Preston  says,  upon  the  examination,  that,  "the 
indictment  was  found,"  and  is  must  be  assumed  that 

both  counts  were  passed  upon. 
[*•]         '*  A  grand  jury  "  is  defined  by  the  statute  to  be 
"a  body  of  men,  returned  at  stated  periods  from 
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the  citizens  of  the  county^  before  a  court  of  competent 
jurisdiction,  and  chosen  by  lot,  and  sworn  to  inquire 
of  crimes  committed  or  triable  in  the  county."*  Note 
the  language,  *'  returned  before  a  court."  All  through 
the  chapter  of  the  Code  of  Criminal  Procedure,  devo- 
ted to  the  grand  jury,  it  is  recognized  as  a  body  sep- 
arate and  distinct  from  the  court  before  which  it  is 
returned.  It  is  no  part  of  the  court,  the  court  can 
exist  without  it.  The  court  of  oyer  and  terminer  is 
composed  of  a  justice  of  the  supreme  court  without  an 
associate.  The  grand  jury  is  there,  in  a  certain  sense 
under  the  instructions  of  the  court,  for  the  purpose  of 
inquiring  as  to  crimes  and  making  its  presentments  to 
the  court.  It  is  required  after  the  court  have  advised 
it  as  to  its  duties  to  retire  to  a  private  room,  and  it 
may  there  stay  until  it  is  through  with  its  inquiries  or 
until  the  final  adjournment  of  the  court.  The  court 
have  no  control  over  it  in  regard  to  when  and  how  long 
it  may  sit.  The  court  is  the  adviser  of  'the  jury  ;  the 
jury  the  assistant  of  the  court.  If,  as  the  relator 
claims,  the  jury  stands  adjourned  when  the  court 
stands  adjourned,  the  only  safe  way  for  courts  in  the 
future  is  to  call  the  jury  from  its  private  room  to  the 
court  room  just  before  every  adjournment,  even  from 
night  to  morning,  so  that  the  court  and  jury  will 
adjourn  simultaneously,  and  on  the  instant.  This  is 
not  the  practice  nor  was  it  ever,  nor  is  it  contemplated 
by  the  statute :  Section  251  of  the  Code  of  Criminal 
Procedure  provides :  *'  The  grand  jury  on  the  comple- 
tion of  the  business  before  them,  must  be  dis- 
['T  charged  by  the  court ;  but  whether  the  business 
be  completed  or  not,  they  are  discharged  by  the 
final  adjournment  of  the  court."  The  last  section  but 
one  before  this  requires  the  grand  jury  to  retire  to  a 
private  room,  the  next  section  relates  to  the  appoint- 

*  Code  of  Criminal  Procedure^  §  223. 
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ment  of  a  clerk  and  his  duties,  and  then  comes  the 
section  quoted.  For  all  the  law  provides,  the  grand 
jury  is  not  required  from  the  time  of  its  compulsory 
retirement  to  set  foot  in  the  court  until  the  completion 
of  its  business.  If  the  grand  jury  stood  adjourned 
every  time  the  court  adjourned,  why  did  the  legisla- 
ture deem  it  necessary  to  enact  that  the  final 
adjournment  acted  as  a  discharge  of  the  jury}  If  a 
final  adjournment  of  the  court  would  not  discharge  the 
jury,  without  an  express  statute  to  that  effect,  then  no 
adjournment  of  the  court  will  adjourn  the  jury  with- 
out a  statute  to  that  effect. 

Clearly  the  indictment  is  not  void  by  reason  of  hav- 
ing been  found  during  a  recess  of  the  court. 

The  theory  of  the  law  is  that  a  bill  of  indictment  is 
prepared  by  the  public  prosecutor  and  presented  to 
the  grand  jury  to  pass  upon  it,  after  hearing  the  evi- 
dence in  support  of  the  bill.  The  jury  either  find  the 
indictment  *'a  true  bill,"  or  ignore  it  and  find  it  *'not 
a  true  bill "  (4  BUickstone  Com.  305).  The  practice, 
however,  is  for  the  district  attorney  to  inform  the 
jury  of  the  charge  to  be  investigated,  and  if  a  bill  is 
found,  to  prepare  an  indictment  such  as  the  jury  con- 
clude to  present.  The  law  gives  the  jury  full 
[*•]  control  of  every  charge  until  it  is  finally  dis- 
charged, and  during  the  same  session  it  may 
reconsider  its  own  actions,  and  the  law  contemplates 
that  the  jury  shall  give  each  case  a  full  and  complete 
investigation  before  it  finally  comes  to  a  conclusion. 
See  Regina  v.  Newton,  2  Moody  &  Hob.  {Eng.  N.  P.) 
603,  where  the  jury  was  allowed  to  find  a  second  bill 
for  the  same  offense  at  the  same  term. 

The  relator  bases  his  second  ground  for  a  discharge 
upon  section  270  of  the  Code  of  Criminal  Procedure 
which  reads  :  '^The  dismissal  of  the  charge  does  not, 
however,  prevent  its  being  again  submitted  to  a  grand 
jury,  as  often  as  the  court  may  so  direct.    But  with- 
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out  such  direction,  it  can  not  be  again  submitted." 
In  view  of  the  theory  and  practice  already  alluded  to, 
this  section  was  not  intended  to  apply  to  the  same 
grand  jury,  it  has  reference  to  the  future.  There  is 
no  adjudicated  case  giving  construction  to  this  section. 
The  case  of  People  v.  Lynch,  blindly  reported  in  20 
N.  F.  Weekly  Dig.  9,  came  up  in  a  different  way  than 
this  and  the  point  is  not  decided. 

Moreover,  if  the  statute  contemplates  a  re-submis- 
sion of  a  charge  at  the  same  grand  jury,  would  it  be 

aught  but  an  irregularity,  a  departure  from  the 
[*•]   form  or  mode  prescribed  by  the  Code,   to  again 

submit  a  charge  without  the  direction  of  the  court. 
Is  the  case  not  covered  by  section  684  which  provides 
that  ''Neither  a  departure  from  the  form  or  mode 
prescribed  by  this  Code,  in  respect  to  any  pleading  or 
proceedings,  nor  an  error  or  mistake  therein,  renders 
it  invalid,  unless  it  have  actually  prejudiced  the 
defendant,  or  tend  to  his  prejudice,  in  respect  to  a 
substantial  right."  Where  is  the  substantial  right  in 
this  case  t  The  statute  does  not  prescribe  or  contem- 
plate that  a  person  charged  before  the  grand  jury 
shall  have  notice  of  an  application  to  the  court  for  an 
order  directing  it  to  be  again  submitted  after  once 
being  dismissed.  If  he  have  no  notice  his  constitu- 
tional rights  as  a  citizen  are  not  infringed  upon. 
Without  notice  to  him,  if  an  order  of  resubmission  be 
granted,  an  indictment  and  a  warrant  issued,  that  war- 
rant and  that  indictment  are  still  due  process  of  law 
(^Happy  V.  Mosher,  48  N.  T.  313). 

Lawful  cause  for  the  imprisonment  and  restraint 
of  the  relator  is  shown,  and  an  order  will  be  made,  he 
being  entitled  to  be  bailed,  fixing  the  amount  of  bail 
at  $1,000,  in  the  meantime  remanding  the  relator  to 
the  custody  of  the  sheriff-defendant. 
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GANNON  AND  Another  v.  MYARS. 

STTPBEME    COITRT,    PiRST    DEPARTMENT,    NeW    ToRK 

County,  Special  Term,  November,  1886. 
§§  451,  488,  721  8ubd.9. 

MunofMT, — Remedy  of  defendant  sued  by  wrong  name. — When  defect 

not  cured  by  judgment. 

The  remedy  of  a  person  sued  by  a  name  not  his  own  is  not  by 

demurrer,  but  by  answer. 
The  Yerdict  or  -  judgment  in  an  action  will  not  cure  a  defect  in  the 

« 

name  of  a  defendant,  unless  the  correct  name  of  the  party  has  once 
been  rightly  stated. 

Where  the  summons  and  complaint  in  an  notion  against  a  person 
designated  therein  as  '*  Abraham  Myars,  first  name  being  fictitious 
as  full  nnmc  is  unknown  to  plaintiff,"  was  served  on  one  Alexander 
M.  Christalar, — Held^  that  in  case  of  default  in  pleading,  the  only 
judgment  that  could  be  entered  would  be  agidnst  Myars,  and  no 
execution  on  that  judgment  would  mu  against  said  Christnlar 
unless  his  real  name  be  Myars;  that  a  demurrer  by  Cliristalar  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  againet  him  was  frivolous. 

(Decided  November,  1886.) 

Motion  by  defendant  for  judgment  on  demurrer  to 
complaint  as  frivolous. 

The  summons  and  complaint  in  this  action  were 
served  upon  one  Alexander  M.  Cristalar,  but  the 
defendant  was  designated  therein  as  follows ;  ''  Abra- 
ham Myars  (first  name  being  fictitious,  as  full  name 
is  unknown  to  plaintiff:"  The  person  so  served 
appears  specially  in  the  action  and  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  him. 


1 
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Charles  BvZkley  Hubbellj  for  plaintiff  and  motion. 

^ank  If.  O^BriaUj  for  Alexander  N.  Cristalar, 
opposed. 

Bastlbtt,  J. — ^The  complaint,  which  is  entitled  as 
above,  sets  out  a  good  caase  of  action  against  the 
defendant.  A  special  notice  of  appearance  has  been 
pat  in  for  Alexander  M.  Cristalar,  stating  that  he  is 
the  person  upon  whom  the  snmmons  was  served. 
Alexander  M.  Cristalar  has  also  interposed  a  demurrer 
upon  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  bim. 
In  this  he  is  quite  correct,  unless  he  is  identical  with 
the  defendant  Myars.  The  plaintiff  now  moves  for 
judgment  on  the  demurrer  as  frivolous. 

Section  451  of  the  Code  of  Civil  Procedure  permits 
a  plaintiff  who  is  ignorant  of  the  name  or  part  of  the 
name  of  a  defendant  to  designate  that  defendant  by  a 
fictitious  name,  or  by  as  much  of  his  name  as  is  known. 
The  plaintiff  here  professes  to  know  that  the  surname 
of  the  defendant  is  Myars  and  his  suit  must  stand  or 
fall  by  the  correctness  of  his  position  in  that  respect ; 
for  a  verdict  or  a  judgment  will  not  cure  the  defect 
unless  the  correct  name  of  the  party  has  once  been 
rightly  stated  {Code  Civ.  Pro.  §  721,  subd.  9). 

In  case  of  a  default  in  pleading  the  only  judgment 
that  could  be  entered  would  be  against  Myars,  and  no 
execution  on  that  judgment  could  run  against  the 
Alex.  M.  Cristalar,  who  has  specially  appeared  and 
demurred  herein,  unless  his  real  name  be  Myars.  If 
there  has  been  a  misnomer  the  defendant's  remedy  is 
by  answer ;  under  the  circumstances,  the  demurrer  by 
Cristalar  presents  no  defense. 

There  must  be  judgment  for  the  plaintiff,  with 
leave  to  defendant  to  answer,  if  so  advised,  on  pay- 
ment of  $10  costs  of  motion. 
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WHITTAKER  v.  THE  NEW  YORK  AND  HAR- 
LEM RAILROAD  COMPANY. 

SuFEBiOB  Court  of  the  City  of  New  York,  Special 

Terh,  November,  1886. 

§66. 

Attorney^t  lien — When  attachee  to  judgment  and  proceeds  thereof— When 
not  affected  hy  eettlement  bettoeen  the  partiee —  When  eatUf action 

of  judgment  eet  aeide  hecauae  of, 

• 

Under  the  Code  of  Procedure,  the  lien  of  nn  attorney  for  compensa- 
tion did  not  exist  before  verdict  or  judgment,  except  on  the 
papers  in  his  hands,  and  it  was  only  in  the  case  of  a  settlement 
privately  effected  between  the  parties,  with  the  design  of  defraud- 
ing the  attorney,  thiit  the  court  would  insist  upon  the  payment  to 
him  of  fit  least  the  taxable  costs  before  granting  a  di.<*C(H)tiuuance 
of  the  action,  or  leave  to  serve*  a  supplemental  answer  shr>wing  set- 
tlement ;  the  Code  of  Civil  Procedure  as  originally  passed,  did  not 
change  the  law  upon  this  point,  but  the  amendment  of  section  66 
thereof  in  1879,  for  the  first  time  gave  to  every  attorney  and  coun- 
^  seller,  from  the  commencement  of  an  action,  or  the  service  of  an 
i  answer  containing  a  counter-c^laim,  a  lien  upon  his  client^s  cause  of 
action  or  counter-claim,  which  attaches  to  a  verdict,  report,  decis- 
ion or  judgment  in  his  client^s  favor,  and  the  proceeds  thereof 
into  whosoever^s  hands  they  may  come,  and  which  cannot  be 
affected  by  any  settlement  between  the  parties  before  or  after  judg- 
ment. ['] 

The  lien  of  a  plaintiff^s  attorney  extends  to  the  whole  of  the  compen- 
sation to  which  he  is  entitled  for  his  services,  whatever  they  may 
be,  hat  the  lien  is  upon  the  actual  cause  of  action,  and  not  upon 
the  one  alleged  in  the  complaint.  ['] 

The  attorney's  lien  given  by  section  66  of  the  Code  of  Civil  Proced- 
ure attaches  in  every  action,  and  the  rule  that  a  personal  cause 
of  action  founded  upon  a  tort  is  not  assignable,  cannot  be 
invoked  to  defeat  the  legitimate  claim  of  an  attorney  for  which  he 
has  a  lien.  ['] 

The  extent  of  the  compensation  of  an  attorney  for  his  services  is 
governed  by  the  agreement  existing  between  him  and  his  client, 
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which  may  be  either  expressed  or  implied,[*]  but  the  courts  exer- 
cise a  strict  supervision  over  such  contracts,  and  whenever  a  con- 
tract between  an  attorney  and  his  client  gives  benefits  or  odvan- 
tages  to  the  attorney,  the  court  will  scrutinize  it  with  ciirc;[>J 
all  presumptions  are  in  favor  of  the  client  and  against  the  propri- 
ety of  the  transaction,  and  the  burden  rests  upon  the  attorney  to 
show  by  extrinsic  evidence  that  all  was  fair  and  just,  and  that  tlic 
client  acted  understandingly,  [*]  but  where  such  facts  are  shown 
the  contract  must  be  upheld  and  enforced,  aM  hough  by  it  tlic 
attorney's  compensation  may  have  been  made  contingent  upon 
success,  and  payable  oat  of  the  proceeds  of  the  litigation.  [*] 

Fowler  v,  Callan  (9  JV".  T.  Civ,  Pro.  884),  followed ;[']  Couolilin  «. 
N.  Y.  C.  &  H.  R.  R.  Co.  (71  N,  T.  443);  L'J  Tuitle  «.  Village  of 
Cortland  (21  N.  T.  Weekly  Dig.  528),f»«]  distinguished. 

Where  an  attorney  was  retained  as  counsel  for  the  plaintiff  in  on 
action  for  damages,  for  personal  injuries,  and  as  such  tried  tlie 
case  which  resulted  in  a  verdict  in  favor  of  the  plaintiff  for 
$10,000,  and  thereafter  was  substituted  as  attorney  for  such 
plaintiff  in  the  place  of  his  previous  attorney  of  record,  and  previ- 
ous to  such  substitution,  it  was  agreed  betweeen  him  und  the 
plaintiff  and  the  attorney  of  record,  that  he  should  receive  as  com- 
pensation for  his  services,  one-half  of  the  sum  recovered  and  the 
vhole  of  the  costs  of  the  action  and  interest  thereon  from  the  date 
of  recovery,  and  he  gave  due  notice  of  such  lien  to  the  attorneys 
for  the  defendant,  and  the  defendant  thereafter  settled  with  the 
plaintiff  by  paying  him  $3,500;  but  both  parties  in  making  such 
settlement,  expressly  excepted  the  claim  of  the  attorney  therefrom, 
— Held,  that  as  the  attorney  did  not  obligate  himself  to  pay  the 
costs  and  expenses  of  the  litigation,  and  in  no  manner  stirred  up 
strife  and  induced  litigation,  the  agreement  for  compensation 
was  not  void  under  any  law  now  in  force  relating  to  the  doctrine 
of  champerty  and  maintenance ;[*]  and  there  being  no  suggestion 
of  fraud,  and  many  and  valuable  services  having  been  performed, 
said  agreement  was  a  fair  one;[*^]  that  as  it  was  such  between  the 
attorney  and  his  client,  the  defendants  in  the  action  could 
not  claim  the  contrary  ;['^]  that  such  attorney  had  a  lien  on  the 
judgment  for  the  amount  of  his  fees,['^]  and  was  entitled  to  have  a 
satisfaction  of  judgment  set  aside  so  far  as  it  applied  to  his  lien, 
and  to  proceed  with  the  action  for  the  enforcement  thereof.  ['*] 

Where  a  case  is  settled  before  final  judgment,  the  attorney  who  hah 
a  lien  upon  the  cause  of  action  for  his  compensation,  while  be 
need  no  longer  prove  fraud  or  collision,  must  go  on  with  the  liti- 
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,_  -  -       - 

gntioii  until  final  judgment;  and  the  defendant  cannot  be  com- 
pelled to  pay  by  u  mere  order. [*^] 
(Decided  Nucetnher  8,  1886.) 

Motion  by  Cbauncey  S.  Troax,  attorney  for  plaint- 
iff, to  vacate  satisfaction  of  jadgment,  etc. 

The  opinion  states  the  facts. 

Chauncey  8.  Triuix  and  Chauncey  Shaffer,  for  the 
motion. 

Anderson  (t  JBowlandy  for  the  defendant,  opposed. 

Preedman,  J. — ^This  is  a  motion*  made  by  Chaun- 
cey S.  Truax,  attorney  for  tbe  plaintiff  herein,  for  an 
order  vacating  and  setting  aside  tbe  satisfaction  of  the 
judgment  for  $10,646.73  entered  herein  March  24, 
1884,  in  favor  of  the  plaintiff  and  against  tbe  defend- 
ant, and  for  other  and  farther  relief.  The  satisfaction 
took  phice  upon  a  satisfaction  piece  executed  by  the 
plaintiff  purporting  to  have  been  executed  August  4, 
1886,  and  filed  in  the  office  of  the  clerk  of  this  court 
October  7,  1886. 

The  papers  submitted  on  both  sides  are  quite  volu- 
minous, but  there  is  no  substantial  conflict  as  to  the 
material  facts  which,  briefly  stated,  are  as  follows,  viz. : 

The  action  was  brought  by  the  plaintiff  to  recover 
damages  for  a  personal  injury  in  consequence  of  hav- 
ing been  run  over  by  a  car  of  the  defendant.  Truax 
was  not  the  attorney  who  brought  the  action.  He  was 
retnined  as  counsel  during  the  pendency  of  the  litiga- 
tion, and  as  such  he  tried  the  case.  The  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  $10,000,  upon 
which  a  judgment  was  entered  March  24,  1884,  for 
$10,646.73. 

On  that  day,  and  before  the  entry  of  the  jadgment, 
Truax,  by  agreement  with  the  attorney  then  of  record 
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and  with  the  plaintiff,  was  dnly  substituted  as  attor- 
ney of  record,  and  from  that  time  on  he  acted  as  the 
attorney  and  counsel  of  the  plaintiff  in  the  proceedings 
hereinafter  referred  to,  and  was  recognized  as  such  by 
the  defendant.  As  snch  he  entered  the  judgment 
already  spoken  of.  About  a  month  thereafter  the 
defendant,  upon  voluminous  affidavits,  moved  to  set 
aside  the  verdict,  to  vacate  the  judgment,  and  for  a 
new  trial,  upon  the  ground  of  surprise  at  the  trial. 
This  motion  was  denied  October  11, 1884.  From  the 
order  denying  the  same  defendant  appealed,  but  the 
general  term  affirmed  the  order.  The  defendant  also 
perfected  an  appeal  from  the  judgment,  but  after 
argument  the  judgment  was  affirmed  by  the  general 
term  in  February,  1886,  with  costs.  The  defendant 
thereupon  perfected  an  appeal  to  the  court  of  appeals 
from  the  judgment  entered  on  the  verdict,  and  from 
the  judgment  of  the  general  term  affirming  the  first 
judgment,  and  this  appeal  is  still  pending. 

For  all  the  services  thus  rendered,  Truaic  never 
received  any  compensation.  It  was  agreed,  however, 
between  him  and  the  plaintiff  and  the  attorney  in 
whose  place  and  stead  he  had  been  substituted,  that 
his  compensation  for  his  services  in  the  action  shonld 
be  fixed  at  the  sum  of  $6,000,  which  was  one-half  of 
the  verdict,  and  that  in  addition  he  should  have  rhe 
whole  of  the  costs  of  the  action  and  interest  on  the 
total  amount  coming  to  him  from  March  24,  1884. 

On  November  22,  1884,  Truax  caused  to  be  duly 
served  upon  the  defendant  and  its  attorneys  a  notice 
stating  that  he  had  an  interest  in  and  lien  upon  the 
judgment  to  the  extent  of  one-half  thereof,  besides  the 
costs  of  the  action,  and  warning  them  against  making 
uny  settlement  or  compromise  without  hia  knowledge 
or  consent. 

After  the  service  of  this  notice  Truax  heard  of  sev- 
eral attempts  made  on  behalf  of  the  defendant  to 
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bring  about  a  settlement  with  the  plaintiff,  and  be 
therenpon,  on  or  about  August  1, 1886|  caused  to  be 
duly  served  upon  the  defendant  and  its  attorneys  of 
record  a  second  notice,  which  stated  that  he  had  an 
interest  in  and  lieu  upou  the  judgment  to  the  extent 
of  t5,000,  with  interest  thereon  from  March  S4, 1884, 
Mid  of  the  costs  inserted  in  the  judgment,  amounting 
to  $600,  with  interest  thereon  from  March  24,  1884« 
and  which  warned  tbem  against  making  any  settle- 
ment or  compromise  without  his  knowledge  or  con- 
sent. 

Notwithstanding  the  service  of  these  notices  the 
defendant  persisted  in  attempts  to  settle  with  the 
plaintiff  directly,  and  the  final  result  was  that  the 
plaintiff,  eventually,  in  consideration  of  $3,600  jyaid  to 
him,  executed  and  delivered  to  the  defendant,  with- 
out the  knowledge  or  consent  of  Truax,  a  satisfaction 
piece  of  the  judgment.  This  satisfaction  piece  pur- 
ports to  have  been  signed  and  acknowledged  by  the 
plaintiff  on  August  4, 1886,  but  it  was  not  filed  until 
October  7,  1886. 

It  is  now  shown  by  the  affidavit  of  the  plaintiff 
and  his  wife  that,  in  making  this  settlement,  the 
plaintiff  intended  to  release  to  the  defendant  only  his 
interest  in  the  judgment ;  that,  at  the  time  of  making 
it,  the  plaintiff  in  the  most  unequivocal  terms  stated 
to  the  agents  of  the  defendant  who  negotiated  the 
settlement,  that  he  would  only  make  it  subject  to 
whatever  interest  or  lien,  Truax,  as  his  attorney,  might 
have,  and  that  he  finally  made  it  upon  the  assurance 
of  said  agents  that  Truax^s  interest  would  be  respected 
and  taken  care  of  by  the  defendant. 

Upon  the  argument  of  the  motion,  the  learned 
counsel  for  the  defendant  conceded  that  Truax  had  an 
interest  in  the  judgment  which  the  court  would  pro* 
tect,  but  they  strenuously  contended  that  defendants' 
liability  for  such  interest  extends  only  to  the  reason* 
Vol,  XL— 18 
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able  Talne  of  the  services  rendered  by  Traaz  m  attor- 
nt* y ;  that  the  agreement  between  him  and  the  plaint- 
iff was  void  as  against  the  defendant  under  the  rnlee 
n^luting  to  champerty  and  maintenance ;  and  that  the 
atnoutit  claimed  by  him  was  unreasonable. 

Thij^  contention  calls  for  a  determination  of  the 
precise  natare,  character  and   extent   of    the  said 

interest. 
[']         As  shown  by  me  ih  MoCabe  n.  Fogg,*  the  lien 

of  an  attorney  for  compensation  did,  under  the 
old  Code,  not  exist  before  verdict  or  judgment  except 
on  the  papers  in  bis  hands,  and  it  was  only  in  the  case 
of  a  settlement  privately  effected  between  the  parties, 
with  the  design  of  defrauding  the  attorney,  that  the 
court  could  insist  upon  the  payment  to  him  of  at  least 
the  taxable  costs  before  granting  a  discontinuance  or 
leave  to  serve  a  supplemental  answer  showing  settle- 
ment. The  Code  of  -Civil  Procedure,  as  originally 
passed^  did  not  change  the  law  upon  this  point,  as  it 
I  hen  stood,  and  Quincy  v.  Francis  (S  Abb.  N.  C  286) 
is  simply  a  decision  to  this  effect.  The  amendment  on 
section  06  of  the  Code  of  Civil  Procedure,  passed  in 
1879,  for  the  first  time  gave  to  every  attorney  or  coun- 
sellor, from  the  commencement  of  an  action,  or  the 
service  of  an  answer  containing  a  counter-ciaim^  a  lien 
upon  his  client's  cause  of  action  or  counter-claim  which 
attaches  to  a  verdict,  report,  decision  or  judgment  in 
his  client^s  favor,  and  the  proceeds  thereof,  in  whoso- 
ever hands  they  may  come,  and  which  cannot  be 
affected  by  any  settlement  between  the  parties  before 

or  after  judgment. 
[•]         The  lien  of  a  plaintiff's  attorney  extends  now 

to  the  whole  of  the  compensation  to  which  he  in 
entitled  for  his  services,  whatever  that  may  be  (Albert 


•2  JV.  F.  Mtmmy  Law  Ihtl  71. 
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Palmer  Co.  v.  Van  Ordw,  64  Ii4^w.  Pr.  79),*  which 
etatement  must  be  taken,  however,  with  the  qualifica- 
tion that  the  lien  is  upon  the  actual  cause  of  action, 
and  not  upon  the  one  alleged  in  the  complaint  (S.  0., 

4  JV.  r.  Civ.  Pro.  44,  89).  f 
[']  £^or  does  section  66  apply  only  to  actions  on 
contract.  It  gires  a  lien  in  every  action.  This 
being  so,  the  rule  that  a  personal  cause  of  action 
founded  upon  a  tort  is  not  assignable,  can  no  longer 
be  invoked  to  defeat  the  legitimate  claim  pf  an  attor- 
ney for  which  he  has  a  lien. 

^aving  u  lien  under  all  circumstances  for  his  legiti- 
mate claim,  it  becomes  necessary  to  consider  to  what 
extent  the  attorney  of  a  plaintiff  can  make  a  claim  for 

compensation  which  the  law  wiil  uphold. 
[']  The  extent  of  the  compensation  of  an  attorney 
for  his  services,  is  governed  by  the  agreement 
existing  between  him  and  the  client,  which  may  be 
either  express  or  implied.  Formerly  an  attorney  was 
under  a  disability  so  .to  contract.  This  disability  was 
removed  by  the  old  Code, :|:  and  thereupon  attorneys 
.were  left  free  to  contract  with  their  clients  as  to  their 
pompensation  beyond  the  allowances  given  by  statute. 
The  freedom  so  to  contract  was  continued  by  section 

66  of  the  Code  of  Civil  Procedure. 
[*j         Notwithstanding  these  facts,  the  coarts  exer- 
cise a  strict    supervision    over   such   contracts, 
^^'henever  a  contract  between  an  attorney  and  his 
client  gives  benefits  or  advantages  to  the  attorney,  the 

■  I  ■         >      ■         I  I  I  ■■■■■!  I   I   ■  ■  ■     ■  ■   ■■  t  I       ■      ■  I      ■   ■         ■» 

*  Bee  also  Code  of  Civ.  Prjo.  §  66;  Coster  e.  Green  poiot  Ferry  Co., 
6  iV.  7.  Civ.  Pro.  146;  In  re  BjMipp,  86  JV.  T.  884;  Lewis  e.  Day,  10 
JV.  r.  Weekly  Dig.  44;  Wilber  v.  Baker^  24  fliin,  24;  JenkiDS  v. 
Adams,  22  Id.  600;  Sdiwartz  v.  Schwartz,  21  Id.  88. 

t  The  decision  reported  in  4  if.  T.  Civ.  Pro.  44,  is  by  the  general 
term  of  the  Few  York  ciiperior  court,  and  modified  that  of  the 
special  term  reported  in  64  Hovi.  Pr.  79. 

X  Code  ot  Procedare  }  808,  and  Code  of  1848,  §  258. 
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court  will  scrntinize  it  with  care.  All  presamptions 
are  in  favor  of  the  client,  and  against  the  propriety  of 
the  transaction,  and  the  harden  is  upon  the  attorney  to 
show,  by  extrinsic  evidence,  that  all  was  fair  and  just, 
and  that  the  client  acted  understandingly  (Haight  v. 
Moore,  37  iT.  T.  Super.  CL  [5  J.  &  S.']  161,  and  cases 

there  cited  ;  Allison  v.  Sheeper,  9  Dalyy  365). 
[*J         But  where  an  attorney  does  show  that  all  was 

fair  and  just,  and  that  the  client  acted  under- 
standingly, the  contract  must  be  upheld  and  enforced, 
although  by  it  the  attorney's  compensation  may  have 
been  made  contingent  upon  success,  and  payable  out 
of  the  proceeds  of  the  litigation  (Forstman  v.  Schult- 
ing,  35  Hun^  504,  and  cases  there  cited  ;  Fowler  v.  Cal- 

lan,  9  N.  Y.  Civ.  Pro.  384). 
17]  In  the    case    last   referred    to,    the  court  of 

appeals  of  the  State  of  New  York  went  so  far  as  to 
hold  that  an  attorney  may  now  not  only  agree  with 
liis  client  that  his  compensation  shall  be  contingent 
upon  his  success  and  payable  out  of  the  proceeds  of 
'the  litigation,  but  that  he  may  also,  without  violating 
-the  statute  relating  to  champerty  and  maintenance,* 
agree  to  assume  all  costs  and  expenses  of  the  litiga- 
tion, and  indemnify  his  client  against  them,  as  long  as 
he  did  not,  by  the  promise  of  such  an  agreement,  or 
by  the  agreement,  stir  up  the  strife  and  induce  the 

litigation. 
[•J         Coughlin  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (71  iT. 

T.  443),  upon  which  the  defendant  in  the  case  at 
bar  strongly  relies,  was  a  case  which  arose  before  the 
amendment  of  section  66  of  the  Code  of  Civil  Proced- 
ure, in  1879,  and  in  which  it,  moreover,  conclusively 
appeared  that  the  agreement  of  the  attorney  had 
induced  the  client  to  place  the  claim  into  the  hands  of 
the  attorney  for  prosecution.  It  is  clearly  distinguish- 
able from  the  case  before  me4 


*  Code  Civ.  Pro.  §}  74,  et  $eq. 
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[']  In  the  case  at  bar  the  complaining  attorney  i^ 

not  the  attorney  who  commenced  the  action,  nor 
had  he  any  interest  in  it  at  that  time.  No  collusion 
between  him  and  the  attorney  who  bronght  the  actioa 
is  even  suggested.  By  his  agreement  he  did  not  obli- 
gate himself  to  assume  the  costs  and  expenses  of  the 
litigation  and  to  hold  the  client  harmless.  He  stirred 
up  no  strife  and  induced  no  litigation.  It  is  clear, 
therefore,  that  the  agreement  is  not  void  under  any 
rule  still  in  force,  re  ating  to  the  doctrine  of  champerty 

and  maintenance. 
['*]         But  the  question  still  remains  whether,  nnder 

all  the  circumstances,  the  agreement  was  a  fair 
one.  Upon  this  point  it  appears  that  the  agreement 
made  with  him  concerning  his  compensation  was  made 
by  the  client,  with  the  sanction  of  the  attorney  then 
of  record :  that  the  client  has  never  complained  of 
any  unfairness,  but  has  steadily  insisted,  and  still 
insists,  that  the  said  complaining  attorney  is  entitled 
to  the  whole  of  the  compensation  secured  to  him  by 
the  agreement.  Under  these  circumstances,  and  in 
view  of  the  many  valuable  services  successfully  ren- 
dered by  said  attorney,  I  cannot  see  how  the  court  can 

pronounce  the  agreement  an  unfair  one. 
£"]         If,  then,  the  agreement  was  a  fair  one  between 

attorney  and  client,  how  can  the  defendant  claim 
the  contrary  i  There  is  neither  authority  nor  princi- 
])l»^  for  such  a  claim.  As  already  shown,  section  66  of 
fheCodeof  Civil  Procedure  expressly  provides  that 
the  comi>en8ation  of  an  attorney  or  counsellor  at  law 
for  his  services  is  governed  by  agreement,  express 
or  implied.  To  that  extent  he  has  a  lien.  To  uphold 
the  contention  of  the  defendant,  the  court  would  have 
to  say  that,  though  there  may  be  one  agreement 
between  attorney  and  client  as  to  the  attorney's  com- 
pAnsation,  which  is  in  all  respects  fair,  the  court  may 
make  another  and  different  one  between  the  attorney 
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And  the  defendant,  whenever  the  defendant  sees  fit  to 
settle  with  the  plaintijff,  withont  the  knowledge  or  con- 
sent of  Jhe  attorney.  It  this  can  ever  be  done,  it  cer- 
tainly cannot  be  done  in  a  case  like  the  present,  in 
which  the  defendant  settled  in  the  face  of  express 
notice,  and  subject  to  the  rights  of  the  attorney,  the 

full  extent  of  which  were  made  known. 
[**]  In  this  connection  reference  should  be  made  to 

the  reasoning  of  the  court  at  general  terra,  in  Tur- 
tle V.  Village  of  Cortland  (21  If.  Y.  Weekly  Dig.  628), 
which  has  been  cited  by  the  defendant,  but  which 
does  not  support  defendant's  contention.  It  was. 
there  said  that  section  66  of  the  Code  of  Civil  Prbce^ 
dure  is  not  designed  to  prevent  litigants  from  fairly 
composing  and  settling  their  suits  withd^it  the  assent 
of  their  attorneys,  but  simply  to  protect  attorneys 
from  being  deprived  of  their  compensation  by  settle- 
ments which  deprive  them  of  the  means  to  recover 
their  compensalion.  But  this  was  said  concerning  a 
settlement  which  in  nowise  impaired  or  imperiled  the 
{Attorney's  lien  upon  the  judgment.  The  nttoniey 
claimed  but  (243.63.  By  the  terms  of  the  settlement, 
the  good  faith  of  which  was  not  impugned,  the  sum  of 
$1,112.53  was  agreed  to  be  paid  at  a  future  period,  and 
upon  that  the  lien  of  the  attorney  remained.  It  was 
for  these  reasons  that  it  was  held,  and  very  properly 
held,  that  the  attorney  had  no  right  to  have  the  set- 
tlement set  aside. 
f ']  The  examination  so  far  made  fully  establishes 
that  the  complaining  attorney  had,  at  the  time  of 
the  satisfaction  of  the  judgment,  an  interest  in  and  lien 
upon  the  judgment  to  the  extent  of  $5,646.73,  with 
interest  thereon  from  March  24, 1884 ;  that  the  defend-: 
ant  not  only  hiad  constructive  notice  under  section  66  of 
ttoe  Code,  of  the  existence  of  a  lien,  for  every  person  is' 
presumed  to  know  the  law,  but  also  had  actual  notice 
of  the  precise  amount  of  the  lien;  and  that  conse-. 
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qaently  tke  Batisfaction  of  the  jadgment  was  in  viola* 
tion  of  the  rights  of  said  attoraey.  Moreover  it  w^s 
farther  shown  that  the  said  attorney  also  holds  in  his 
own  right  an  absolute  assignment  to  him  by  ihe 
I)laintiff  of  one-half  of  the  verdict  and  of  all  the  f^gats 
of  the  action,  and  that  the  plaintiff  is  wholly  insolvent. 
Under  these  circumstances  the  attorney  mi^st  be 
protected  to  the  full  extent  of  his  rights  in  the  premi- 
ses, and  the  only  remaining  question  is  as  to  tke  man- 
ner in  which  it  shall  be  done. 

As  pointed  out  in  McCabe  v.  Fogg*  the  amendment 
of  section  66  of  the  Code,  passed  in  1870,  though  giving 
a  more  extensive  lien,  provided  no  new  remedy  for  tke 
enforcement  of  the  lien.  In  order  to  enforce  it,  there- 
fore, ifi  the  ease  of  a  settlement  before  final  Judg- 
['*]  ment,  the  attorney,  while  he  need  no  longer 
prove  fraud  or  collusion,  must  go  on  with  the  liti- 
gation until  final  jadgment,  as  under  the  former 
practice.f  The  defendant  cannot  be  compelled  to  pay 
by  a  mere  order.  To  the  same  effect  are  Forstman  />. 
Schulting  (35  Ifun^  604),  and  Albert  Palmer  Co.  r. 
Van  Orden  (64  IIow.  Fr.  79  ;  as  modified  in  4  iV^.  Y. 
Civ.  Pro.  44). 

How  this  practice  probably  originated  was  pointed 
out  by  Ka-rl,  J., in  delivering  the  opinion  of  the  court 
of  appeals  in  Coughlia  v.  N.  Y.  C.  &  H.  B.  U.  fi.  Co. 

(71  N.  T.  448). 
[**]  My  final  conclusion  is  that  the  satisfaction  of 
the  judgment  must  be  vacated  and  set  aside  except 
as  to  the  sum  of  $6,000  released  by  the  plaintiff,  by 
virtue. of  his  aettlemaati  and  that  Mr*  Truax:,  as  attor- 
ney of  the  plaintiff,  jcaofit  be  left  m  liberty  to  prose- 

^t  If.  T.  Monthly  Law  Bui  71.  ... 

t  Tho  attorney  before  proceeding  ip  the  action  for  the  purpose  of 
enforcing  bia  lie(i  muel  secure  leave  of  court,  Tuliii  e.  Boflhoell,  05 
IIow,  Pr,  405;  Ooddord  e.  Trenbatb,  24  Hun^  183;  Coster  e.  Green- 
point  Ferry  Qo.^^N.  T.  09.  A*.  XM. 
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determines  thtee  facts  and  those  sostain  the  jadgment 
as  entered.  (1)  The  verdict  determines  that  Stenberger 
committed  the  assault.  (2)  The  verdict  determines 
that  Schwartz  ordered  it.  (3)  Ttie  verdict  determines 
that  the  damages  according  to  the  acts  of  the  most 
cnlpable  was  $50.  The  law  now  stpps  in  and  says  on 
that  verdict  the  plaintiff  is  absolately  entitled  to  a 
judgment  against  both  defendants  for  $60  damap^s. 
By  section  723  of  the  Code  of  Civil  Procedure :  The 
court  may  at  any  stage  of  the  action  conform  the 
pleading  or  other  proceedings  to  th«  facts  proved. 
'^  And  in  every  stage  of  the  action,  the  court  must  dis- 
regard an  error  or  defect  in  the  pleadings  or  other  pro- 
ceedings, which  does  not  affect  tho  substantial  rights 
of  the  adverse  party.**  The  plaintiff  having  remitted 
the  six  cents  damages  the  judgments  entered  is  in  con- 
formity to  the  verdict  as  required  by  section  1180  of 
the  Code  of  Civil  Procedure.  That  part  of  the  verdict 
having  been  remitted,  as  authorized  by  section  S176  of 
the  Code,  the  verdict  signifies :  *.'  We  find  for  plaintiff 
Against  both  defendants  and  -assess  the  damages  at 
$50,"  and  accordingly,  the  judgment  is  correct.  Bos- 
woKTH,  J.,  in  O'Sbea  v.  Kirker  (4  Bosw.  120,  at  p. 
129):  ''The  severing  of  the  damages,  like  the  sever- 
ance  of  djimages  by  a  jnrj',  may  be  regarded  as  an 
irregularity,  not  affecting  any  substantial  right.  All 
directions  based  on  such  irregularity  may  be  corrected, 
and  judgment  given  according  to  the  justice  and  law 
of  the  case.  A  correct  judgment  has  been  entered. 
If  any  irregularity,  error  or  defect  in  the  pleadings  or 
X>roceedings,  has  occurred  in  the  progress  of  the  trial 
up  to  or  in  entering  the  jnclgment,  which  shall  not 
affect  the  substantial  rights  of  either  defendant,  tho 
court  is  required  by  section  176  to  disregard  it,  and  is 
prohibited  from  reversing  tlie  judgment  by  reason 
thereof."  All  the  authorities  without  exception  sus- 
tain the  proposition  that  wbea  a  verdict  is  rendered 
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agtfinst  two  defendants  in  action  of  tort,  in  which  both 
])arties  participated,  and  the  jary  severed  the  damages; 
the  verdict  is  cured  by  an  entry  of  judgment  against 
both  for  the  larger  damages  and  remitting  the  former. 
There  is  not  a  single  case  on  record,  where,  in  an  action 
of  rort  proved  against  two  defendants,  the  jury  having 
nndertaken  to  sever  the  damages  ,  and  plaintiff  hav^ 
ing  remitted  the  lesser  damages  and  entered  a  joint! 
judgment  against  both,  such  a  judgment  was  held 
irregular,  vacated,  and  severed  on  appeal.  A  case 
in  which  precisely  such  an  application  as  this  was 
denied  was  that  of  Bulkley  v.  Smith  (1  Duer^  ^^3), 
decided  in  1362  (though  reversed  on  another  point  in 
0  Duer,  271),  and  sustained  in  ISiQ  by  O'Shea  v. 

Kirker  (svpra) The  plaintiffs  practice 

must  not  be  confounded  with  that  in  such  cases  as" 
Hill  V.  Goodchild,  6  Burr.  2791  (Opinion  by  Lord* 
MAKSFiELDin  1771),  where  the  plaintiff's  judgment  was 
reversed  on  appeal  because  he  had  entered  judgment 
against  all  the  defendants^for  the  total  amount  of 
damages. 

Hall,  J.— Defendant  Schwartz  moves  to  set  aside 
the  judgment  entered  against  him  as  unauthorized  by 
the  verdict  and  void. 

This  action  was  brought  against  the  defendants' 
for  damages  for  a  joint  assault  and  battery  committed 
upon  him  by  defendants.  The  complaint,  instead  of 
merely  charging  a  joint  assault  and  battery,  sets  forth 
the  facts  which  plaintiff  claims  makes  the  defendant 
Schwartz  jointly  liable  with  the  defendant  Sternberger 
viz. ;  that  Schwartz  directed  the  commission  of  the 
assault  by  Sternberger,  his  servant.  I  fail  to  discover 
how  this  could  injure  the  defendant.  It  gave  him 
notice  of  the  grounds  upon  which  the  plaintiff  soaght 
to  hold  him  liable,  instead  of  merely  stating  the  com- 


204  CIVIL    PROCEDURE    REPORTS. 


Hoffman  «.  fichwarts. 


mission  of  the  assault,  and  proving  the  facts  and 
applying  the  law  which  would  fix  his  liability. 

The  case  was  tried  before  the  court  and  a  jury,  and 
the  evidence  was  very  conflicting,  and  the  jury,  after 
long  deliberation,  found  a  verdict  against  both  defend- 
ants, assessing  damages  against  defendant  Stem« 
berger  at  $50,  and  against  defendant  Schwartz  at  six 
cents,  and  upon  that  verdict  jadgment  has  been 
entered  against  both  defendants  for  $50  and  costs.* 

The  verdict  of  the  jury  clearly  establishes  the  fact 
that  both  defendants  committed  the  assault,  but  they 
attempt  to  apportion  the  damages  between  them ;  this 
has  never  been  allowed,  because  the  verdict  estab- 
lishes the  amount  of  money  in  which  the  plaintiff  has 
been  damaged  under  the  rnles  of  law  laid  down  by  the 
court,  and  the  law  says  that  the  defendants  are  jointly 
liable  for  the  entire  damages  without  regard  to  the 
proportionate  part  of  the  injury  which  was  inflicted 

by  either.f 

The  authorities  cited  Jby  plaintiff  abundantly  sus- 
tain this  view,  and  it  is  founded  in  sound  reason. 

No  motion  was  made  at  the  close  of  the  trial  to 
correct  the  verdict,  or  for  further  instructions  to  the 
jury. 

The  judgment  entered  is  correct,  and  the  motion  to 
vacate  it  is  denied,  without  costs. 

*  The  plaintiff  remitted  the  six  cents  damages.    Sd. 

t  As  to  the  effect  of  the  payment  of  one  of  two  judgments  recor- 
ered  against  joint  tort  feasors  in  separate  actions  for  the  same  wrongs 
see  Lord  v.  Tiffany,  98  if.  T,  412,  431,  and  cases  there  cited. 
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MOODY,  Appellant,  v.  STEELE,  Respondent. 

City  Court  of  New  York,  General  Term,  Novem- 
ber, 1886. 

§  601,  sub'd  2. 

CounUr-elaim, — What  eatuei  of  act  ion  tannot  h0  $etup  as. 

In  nn  action  on  contract,  a  counter-claim  consisting  of  another  cause 
of  action  on  contract,  to  be  available  to  the  defendant,  must  both 
hare  existed  and  belonged  to  the  defendant  at  the  time  the 
action  was  commenced.* 

Where,  in  an  action  on  contract  the  answer  set  up  as  a  counter-claim, 
a  cause  of  action  on  a  note,  and  it  did  not  appear  when  the  defend- 
ant became  the  owner  thereof, — Eeldf  that  the  counter-claim  was  in- 
sufficient and  the  objection  appearing  on  the  face  of  the  answer,  it 
was  properly  taken  by  demurrer. 

Moody  «.  Steele  (10  N.  Y,  Civ.  Pro.  07),  reversed. 

{Ikeidsd  November^  1886.) 

Appeal  by  plaintiff  from  interlocutory  jadgment 
overruling  demurrer  to  counter-claim  set  up  in  answer. 

Reported  below,  10  iV^.  T.  Civ.  Pro.  67 

The  action  was  brought  to  recover  $345  for  board 
and  lodgings  furnished  defendant  by  the  plaintiff. 
The  answer,  without  putting  in  issue  any  of  the  allega- 
tions of  the  complaint,  set  out  as  a  counter-claim,  a 
cause  of  action  for  $240  and  interest,  from  June  1, 1880, 
on  a  promissory  note  made  by  the  plaintiff  to  one  Mary 
E.  Steele,  and  by  her  transferred  to  the  defendant. 
The  answer  did  not  state  when  such  transfer  was 
made,  and  the  only  allegation  in  the  answer  respecting 


*  See  note  on  connter-claims,  8  i^.  T.  Civ.  Pro.  212,  215,  where 
the  principle  here  laid  down  is  stated  to  be  the  general  rale. 
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it  was  as  follows:  ^^Tbat  said  note  bas  been  duly 
indorsed  by  said  Mary  E.  Steele,  to  and  is  now  the 
property  of  tliis  defendant,  and  the  amoants  doe 
thereon  belong  to  this  defendant." 

The  plaintiff  demarred  to  the  eoaQter-Glaioi  on  the 
grounds : 

^^  1.  That  the  said  alleged  counter  claim  is  not  of 
the  character  specified  in  section  601  of  the  Code  of 
Civil  Procedure. 

^^2.  That  the  said  alleged  counter-claim  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

**8.  That  the  said  alleged  counter-claim  is  insuffi- 
cient in  law." 

This  demurrer  was  overruled  by  the  special  term, 
and  the  plaintiff  appealed. 

Christopher  Fine^  for  plaintiff-appellant. 

In  order  that  a  claim  alleged  to  exist  against  the 
plaintiff  in  an  action,  may  be  available  as  a  connterr 
claim  in  favor  of  the  defendant,  the  fact  must  be,  and 
the  answer  must  allege  that  the  defendant  was  the 
owner  and  holder  of  such  claim,  before  the  time  of  the 
commencement  of  the  action.  The  law  will  not 
encourage  litigation  by  allowing  a  defendant,  after  an 
action  has  been  commenced  against  him  upon  a  just 
claim,  to  fish  up,  hunt  up,  stir  up,  or  buy  up  doubtful 
or  other  claims  against  the  plaintiff,  and  interpose  them 
as  a  defense  against  a  claim  to  which  otherwise  the 
defendant  has  no  defense.  We  submit  that  would 
be  worse  than  any  champerty  or  imrratry  yet  heard 
of.  The  learned  judge  below  concedes  and  states  in 
his  opinion  that  prior  to  the  Code  of  Civil  Procedure 
X§  6^01),  no  claim  against  the  plaintiff  could  be  avail- 
able to  a  defendant  in  the  action  as  a  counter-claim, 
unless  the  defendant  was  the  owner  of  that  claim  before 
the  commencement  of  such  action.  The  learned  judge 
failed  to  obserye  that  the  provisions  of  the  Code  of 
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Cir,  Pro.  §  SOI,  a3  to  what  constitutes  a  coanter-daim, 
and  may  be  set  ap  as  such,  are  the  same  as  were  those 
c^  section  160  of  the  old  Code  of  Procedure  on  that 
subject.  Section  601  of  the  Code  of  Civil  Pro- 
cedure provides  amongst  other  things,  that  ^^The 
counter-claim.  .  •  •  must  be  one  of  the  follow- 
ing causes  of  action  against  the  plaintiff.  .  .  and 
in  favor  of  the  defendant.  ...  2d.  In  an  action 
on  contract,  any  other  C4iuse  of  action  on  contract 
existing  at  the  commencement  of  the  action."  Kow 
the  Code  of  Procedure,  section  150  (of  which  section 
601  of  the  Code  of  Civil  Procedure  is  a  mere  re  codifica- 
tion on  this  subject),  provided  that — ^'The  connter- 
claim.  •  •  must  be  one  existing  in  favor  of  the  defend- 
ant and  against  the  plaintiff.  .  .  arising  out  of  the  fol- 
lowing causes  of  action :  •  •  .  •  2d.  In  an  action 
(arising)  on  contract,  any  other  cause  of  action  (aiis- 
ing  also)  on  contract,  and  existing  at  the  commence- 
ment of  the  action.''  It  is  thus  seen  that  the  law  of 
counter-claim  must  necessarily  be  the  same  under  the 
old  and  the  new  Code,  for  the  respective  provisions  of 
each  are  exactly  the  same — the  Code  of  Civil  Proce- 
dure merely  dropping  the  words  ^^ arising"  and  ^'aris- 
ing also"  appearing  in  parenthesis,  the  above  quota- 
tion from  the  old  Code — which,  of  course,  in  no  way 
affects  the  character  of  the  respective  provisions. 

The  authorities  under  the  Code  of  Procedure,  sec- 
tion 160,  very  plainly  and  without  exception  sustain 
the  plaintiff's  contention  in  the  case  at  bar.  ^'A 
counter-claim  muet  exist  in  favor  of  the  defendant, 
and  against  the  plaintiff,  at  the  time  the  action  was 
commenced,  and  an  answer  alleging  that  the  plaintiff 
is  indebted,  &c.,  and  that  the  sum  claimed  is  now  due 
and,  liic.,  is  bad  on  demunec"  Rice  v.  O'Connor,  10 
Abb.  Pr.  862,  ii64.  ''The  ri^ts  of  die  parties  to  a 
legal  action  must  be  determined  as  they  existed  at 
the  conunencemeut  of  thye  action."    Wisner  v.  Occum- 
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paugh,  71  iV.  r:  113,  117. *' A  counter- 
claim must  have  belonged  to  the  defendant  at  the 
commencement  of  the  action."  Chambers  v.  Lewis,  II 
Abb.  Pr.  210,213.  .  .  .  The  general  term  of  the 
New  York  saperior  court,  in  speaking  of  this  subject, 
say :  *^  In  an  action  arising  on  contract  the  defendant 
may  set  up  us  a  counter-claim  any  other  cause  of 
action  arising  also  on  contract.  •  .  and  existing  at  tli« 
commencement  of  the  action.  .  .  and  owned  by 
such  defendant  at  the  time  of  the  commencement  of 
the  action  and  due  at  said  time,"  citing  many  cases 
and  old  Code,  §  150,  subd.  2.  Chamboret  v.  Cagney, 
32  N.  T.  Super.  CL  382.  *'A  defendant  cannot  set 
up  as  a  counter-claim,  a  note  made  by  the  plaintiff, 
unless  it  was  due  and  belonged  to  the  defendant  when 
the  action  was  commenced."  Van  Valen  t?.  Lapham, 
13  How.  Pr.  240,  247.  .  .  .  The  court  here  also 
considers  the  provisions  of  the  Revised  Statute  (2  R. 
8.  354,  §  12,  subd.  4),  as  to  set-offs.  See  also  Andrews 
V.  Artisans'  Bank,  26  N.  T.  298 ;  Willover  v.  First 
Kat'l  Bank,  10  N.  T.  Cio.  Pro.  80. 

The  learned  judge  below,  if  I  may  beg  to  suggest, 
seemed  to  have  been  led  into  the  error,  complained  of 
on  this  appeal  by  a  note  in  Bliss'  Code  of  Civ.  Pro.  to 
section  601,  to  the  effect  that,  in  the  opinion  of  the 
editor,  it  was  supposed  that  such  sections  of  the 
Revised  Statutes  relating  to  set-offs  as  were  not  super- 
seded by,  or  inconsistent  with  Code  of  Procedure,  sec- 
tion 150,  remained  in  force,  and  then  adds,  that  the 
following  portions  of  the  section  of  the  Revised  Stat- 
utes, regulating  set-offs,  are  regarded  as  thus  abroga- 
ted, to  wit  :2It.&  354,  part  3,  ch.  6,  tit.  2,  §  18,  subd. 
1  to  6  (3  a.  S.  634,  6  ed.),  the  fourth  subdivision  of 
which  reads  as  follows:  ^^It  (the  set-off)  must  have 
existed  at  the  time  of  the  commencement  of  the  suit, 
and  must  then  have  belonged  to  the  defendant."  By 
looking  at  this  note  and  a  similar  one,  now  appearing 
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in  Throop's  Code  of  Civil  Procedure,  edition  of  1886, 
to  section  601,  it  will  be  found,  we  think,  that  such 
note  was  not  meant  to  affect  or  question  the  law  as 
established  by  the  above  authorities,  but  quite  the 
contrary.  (1st.)  It  relates  to  set-offs  as  such,  under 
the  Revised  Statutes.  (2d.)  The  Code  of  Procedure 
§  150,  and  the  Code  of  Civil  Procedure,  §  601,  only 
supersede  and  only  by  superseding  abrogate  those  pro- 
visions of  the  Revised  Statutes  as  to  set-offs  as  such, 
but  do  not  repeal  or  destroy  the  legal  principle 
involved,  but  express  the  same  thing  as  to  counter- 
claims in  a  different  form  of  language.  The  Revised 
Statutes  on  this  subject  are  codified,  and  the  same 
principle  preserved  in  the  counter-claim  of  section  501 
of  the  Code  of  Civil  Procedure.  Van  Valen  v.  Lapham, 
13  How.  Pr.  240,  247 ;  Chambers  v.  Lewis,  11  Ahb.  Pr. 
210,  213. 

Demurrer  is  the  proper  remedy  and  practice.  Code 
of  Civ.  Pro.  §§  494,  465.  .  .  .  *'The  defendant  should 
have  alleged  in  his  answer  which  professes  to  set  up 
new  matter  as  a  defense  [or  a  counter-claim]  tiiat  the 
amount  [set  up  as  a  counter-claim]  was  due  and 
owing  to  him  from  the  plaintiff  before  and  at  the  time 
of  the  commencement  of  the  action.  Not  having 
alleged  this,  the  demurrer  to  the  defense  (counter- 
claim), was  properly  sustained.''  Rice  v.  O'Connor, 
10  Abb.  Pr.  362.  .  .  An  answer  which  sets  up  new 
matter  as  a  defense  (or  counterclaim),  and  does  not 
state /facts  sufficient  to  constitute  such  defense,  may 
be  demurred  to  for  insufficiency.  Merritt  v.  Millard, 
6  Bosw.  645,  662,  653 ;  Rice  v.  O'Connor,  10  Abb.  Pr. 
862,  364 ;  Bates  v.  Rosekrans,  37  iT.  Y.  409,  411 ;  Allen 
V.  Haskins,  5  Duer^  332,  835 ;  Vasseur  v.  Livingston,  IS 
N.  T.  248,  251. 

MgAdam,  Ch.  J. — The  court  below  properly  held 
that  under  the  former  Code  (§  160)  a  counter-claim  to 
Vol.  XL— U 
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be  available  to  a  defendant  mast  have  belonged  to  him 
at  the  commenoement  of  the  action,  bat  erred  in  hold- 
ing that  under  the  present  Code  of  Civil  Procedure  (§ 
601)  no  such  requirement  exists.  Subdivision  2  of 
that  section,  following  the  language  of  section  150  of 
the  old  Code,  provides  that  the  counter-claim  pleaded 
must  be  one  ^^  existing  at  the  commencement  of  the 
action,"  which  means  that  it  must  be  a  counter-claim 
held  and  owned  by  the  defendant  at  that  time.  To 
permit  a  claim  existing  before,  but  acquired  after  the 
action  had  been  commenced  to  be  interposed  as  a 
counter-claim,  would  be  a  departure  from  the  rule  by 
which  actions  are  to  be  determined  according  to  the 
rights  of  the  parties  as  they  existed  at  the  time  they 
are  commenced.  It  would  also  encourage  barratry,  a 
practice  which  receives  no  favor  from  the  courts.  The 
law  never  intended  to  permit  a  defendant,  after  an 
action  had  been  commenced  against  him,  to  buy  up, 
for  purposes  of  litigation  and  defense,  doubtful  or 
other  claims  against  the  plaintiff,  and  then  interpose 
them  to  defeat  in  whole  or  in  part,  a  demand  against 
which  the  defendant  had  no  defense  at  the  time  the 
suit  was  brought.  The  statute  in  regard  to  counter- 
claims was  intended  as  a  shield  to  protect  defendants 
from  being  required  to  pay  more  than  the  anaiount  act- 
ually owing  by  them  over  and  above  all  counter-claims 
existing  at  the  time  suit  was  brought,  without  requir* 
ing  them  to  institute  cross  actions  for  the  recovery  of 
their  cross  demands.  It  was  also  intended  to  prevent 
multiplicity  of  suits,  and  to  prevent,  not  encourage, 
litigation.  The  cases  sustain  these  propositions  (Rice 
tJL  O'Connor,  1  Abb.  Pr.  302 ;  Wlsner  v.  Occnmpaugb:, 
71  iT.  r.  113;  Chambers  v.  Lewis,  11  Abb.  Fr.  210; 
Van  Valen  v.  Lapham,  13  JSow.  Pr.  240  ;  Chamboifet  v. 
Cagney,  32  N.  Y.  Super.  Ct.  H.  382).  The  objection 
i^  the  present  instance  appeared  on  the  fax^e  of  the 
fUiisiwer  and  was  prQperly  presented  by  demjcirrer.    It 
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follows,  therefore,  that  the  interlocutory  judgment  for 
the  defendant  and  the  order  directing  its  entry  must 
be  reversed  and  judgment  ordered  for  the  plaintiff  on 
the  demurrer,  with  costs. 

Hyatt,  J.,  concurred. 


^TATE  OF  FREEMAN  J.  PITHIAN,  Deobased. 

Subkooate'b  Court,  New  York  County,  Novem- 
ber. 1886. 

§2606. 

Bxeeutor  and  adminUtrcUor — Eketsnt  of  account  of  trust  estate  reptired 

qf  personal  representative  of  deceased  executor  or  administrator — 

To  iohom  should  he  requii*ed  to  deliver  trust  property. 

The  personal  representative  of  a  deceased  executor  or  adroinistrator, 
A.,  of  the  estate  of  one  B.,  should,  upon  an  accounting  as  to  B.'s 
estate  account  not  only  in  respect  to  the  assets  of  B.'s  estate, 
which  came  into  her  hands,  but  also  in  regard  to  her  decedent** 
administration  from  the  day  of  his  appointment  until  his  death. 

The  personal  representative  of  a  deceased  executor  or  administrator, 
can  only  be  required  to  deliver  trust  property  of  such  executor'a 
or  administrator's  decedent  into  court,  or  to  a  newly  appointed 
representative  of  the  decedent's  estate,  and  cannot  be  required  to 
deliver  it  to  any  person  claiming  as  legatee,  next  of  kin  or  creditor 
of  sach  decedent. 

The  authority  of  the  surrogate  to  compel  the  personal  representative 
of  a  deceased  executor  or  administrator  to  deliver  over  trust  prop*- 
erty  of  the  executor's  or  administrator's  decedent,  b  limited  ta 
such  property  of  said  decedent,  as  has  come  to  the  possession  or 
under  the  control  of  the  personal  representative  of  said  executor 
or  administrator. 

(iM(M  Ihoemder  M,  1880.) 

(1)  Proceeding  against  Mary  J.  Clark,  executrix,  etc., 
of  Lemuel  B.  Clark  for  the  makiog  and  aettlement  of 
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the  accoants  of  her  decedent,  as  executor,  etc.,  of 
Freeman  J.  Fithian,  deceased  ;  also  (2)  Petition  for 
the  delivery  by  said  executrix  of  the  property  of  said 
Fithian. 

The  facts  api>ear  in  the  opinion. 

Cornell^  Secar  dk  Page,  for  heirs  of  decedent  and 
motions. 

O.  W.  Cotterilly  for  Mary  J.  Clark,  opposed. 

NuMBEB  One. 

Rollins,  S. — ^The  will  of  this  decedent,  who  died 
on  August  4,  1884,  named  Lemuel  B.  Clark  as  its  exe- 
cutor. Mr.  Clark  was  granted  letters  testamentary  on 
October  15,  1884.  He  died  on  June  9,  1886,  having 
rendered  no  account  of  his  administration.  He  left  a 
will,  of  which  his  widow,  Mary  J.  Clark,  is  executrix. 
She  qaalified  as  such  on  July  7, 1886.  On  the  succeed* 
ing  day  a  proceeding  was  instituted  in  this  court  by 
Mrs.  Harriet  J.  Fithian,  widow  of  the  testator,  and 
beneficiary  under  his  will,  for  an  order  requiring  Mrs. 
Clark,  as  executrix  of  her  late  husband's  estate,  to 
render  and  settle  his  account  as  Mr.  Fithian's  executor. 

On  October  14,  1886,  the  respondent  filed  an 
account,  the  scope  and  character  whereof  are  indicated 
by  its  opening  sentence,  which  is  as  follows :  "  I,  Mary 
J.  Clark,  executrix  of  Lemuel  B.  Clark,  deceased,  who 
was  himself  executor  of  Freeman  J.  Fithian,  deceased, 
do  hereby  account  for  all  money  and  other  property 
received  by  me  as  such  executrix  belonging  to  the 
elstate  of  the  said  Freeman  J.  Fithian,  deceased.*' 

It  is  insisted  on  behalf  of  the  petitioner  that  by 
virtue  of  section  2606  of  the  Code  of  Civil  Procedure 
(and  it  is  upon  that  section  that  the  present  proceed- 
ing is  founded),  she  is  entitled  to  an  accounting  from 
this  respondent  not  only  as  regards  all  money  and 
property  of  the  testator's  estate  which  have  come  to 
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the  respondent's  hands,  but  also  as  regards  all  such 
money  and  properly  as  came  at  any  time  to  the  hands 
of  the  respondent's  late  husband. 

I  had  occasion  in  several  reported  cases  which 
arose  before  the  enactment  of  chapter  399  of  the  Laws 
of  1884  to  consider  tbe  extent  of  the  surrogate's  author- 
ity to  require  the  executor  or  administrator  of  a  dece- 
dent A,  who  had  acted  in  his  lifetime  as  the  executor 
or  administrator  of  a  decedent  B,  to  account  for  A's 
dealings  with  B's  estate  (Le  Count  v.  Le  Count,  1  Dem. 
29  ;  Maze  v.  Brown,  2  Dem.  217  ;  Murray  v.  Vander- 
poel,  2  Id.  311 ;  Bunnell  v.  Ranney,  2  Id.  327). 

In  the  cases  just  cited  it  was  held  that  such 
accounting  could  be  insisted  upon  only  to  the  extent 
that  the  representative  of  the  deceased  executor  or 
administrator  had  come  into  possession  of  assets 
belonging  to  the  estate  of  su^h  deceased  executor's  or 
administrator's  decedent. 

These  limitations  were  removed  by  the  act  of  1884, 
above  referred  to,  and  section  2606  was  so  amended  as 
to  provide  that,  '•  where  an  executor  or  administrator 
dies,  the  surrogate's  court  has  the  same  jurisdiction 
to  compel  the  executor  or  administrator  of  the  dece- 
dent" (that  is,  of  such  deceased  executor  or  adminis- 
trator) ^'  to  account  which  it  would  have  against  the 
decedent"  (such  deceased  executor  or  administrator 
meaning)  "  if  his  letters  had  beeri  revoked  by  a  surro- 
gate's decree." 

Now,  in  the  present  case,  if  this  respondent's  tes- 
tator were  alive  he  could  be  required,  even  though  his 
letters  testamentary  had  been  revoked,  to  account  for 
his  entire  administration  of  this  estate.  And  such  an 
account  is  precisely  what  may  be  required  of  his  exe- 
cutrix, /.  e.j  and  account  of  her  husband's  adniinistra- 
tion  from  the  day  of  his  appointment  until  his  death. 
The  only  important  practical  change  effected  by  the 
act  of  1884  is  one  that  relates  purely  to  methods  of 
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procedure.  Bat  for  that  act  the  caase  which  any  per- 
son interested  as  legatee  in  the  estate  of  this  testator 
woald  be  obliged  to  parsne  in  bringing  about  an 
adjustment  of  the  claims  of  such  estate,  upon  the  estate 
of  the  testator^s  deceased  executor,  Clark,  would  have 
been  that  which  is  pointed  out  in  the  cases  above 
cited.  The  new  statute  has  provided  a  short  and  sim- 
pler method  of  adjustment.  I  must,  therefore,  sustain 
the  petitioner's  objection  that  the  account  of  the 
respondent  is  on  its  face  incomplete.  It  may  be 
amended,  and  after  amendment  the  petitioner  will  be 
allowed  to  file  new  objections. 

Number  Two. 

In  the  foregoing  memorandum  I  have  held  that  this 
respondent,  as  executrix  of  her  late  husband,  must 
account  not  only  for  such  assets  of  Mr.  Fithian' s 
estate  as  have  come  to  her  hands,  but  for  all  assets  of 
that  estate  that  at  any  time  came  to  the  hands  of  her 
deceased  husband.  But  the  authority  of  the  surro- 
gate under  section  2306  of  the  Code  of  Civil  Procedure, 
to  compel  an  executor  or  administrator  of  a  deceased 
executor  or  administrator  of  a  decedent  ^'  to  deliver 
over  trust  property"  of  such  decedent,  is  limited  to 
such  property  as  has  come  to  the  possession  or  is 
under  the  control  of  the  representative  of  such 
decedent's  deceased  executor  or  administrator.  And 
even  as  regards  such  property  the  surrogate  cannot 
direct  a  delivery  to  any  person  claiming  as  legatee, 
next  of  kin  or  creditor  of  such  decedent.  The  statute 
contemplates  a  delivery  into  court  or  to  a  newly 
appointed  representative  of  the  decedent's  estate.  By 
no  other  course  could  the  rights  of  all  persons  inter- 
ested in  such  estate  be  properly  protected  (Spencer  v. 
Popham,  5  Hec^f.  425).  This  application  must  be 
denied. 
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GARSDEN,     Respondent,    v.     WOODWARD, 

Appellant. 
DIXON,  Respondent,  v.  SAME,  Appellant. 

CouBT  or  Appeals,  October,  1886 

§§  623,  887. 

Verifieation. — When  armoer  need  not  he  ^er\fied^ — Action  etffitinet 
trustee  ofeorporalUfnfer  penaUyfor  failure  to  JUe  report. 

An  action  to  recover  a  debt  due  by  a  manufacturing  corporation^ 
from  one  of  its  trustees  on  the  ground  that  he  has  failed  to  file 
an  annual  report,  is  an  action  for  a  penalty  or  forfeiture  ;  any 
admission  made  iu  the  answer,  in  support  of  the  plaintiff^s  allega- 
tions, would  necessarily  tend  to  expose  the  defendant  to  a  penalty, 
and  he,  therefore,  need  not  verify  his  answer,  notwithstanding  the 
plaintiff  verified  the  complaint. 

Oarsden  «.  Woodward  (38  Mun^  548),  reversed. 

(Decided  October  5,  1886.) 

Appeal  by  the  defendant  in  each  action  from  an 
order  of  the  general  term  of  the  supreme  court  in  the 
first  department,  affirming  an  order  denying  a  motion 
to  compel  the  plaintiff  to  receive  an  unverified  answer. 
Reported  below  (bS  Hun,  548). 

The  facts  appear  in  the  opinion. 

James  B.  Dill,  for  defendant -appellant 
Wilmot  dk  Oage,  for  plaintiff-respondent. 

Rapallo,  J. — The  Code  of  Civil  Procedure  pro- 
vides that  the  verification  of  an  answer  may  be  omit- 
ted— where  not  otherwise  expressly  prescribed — where 

*8ee  note  on  Verification  of  Pleadings,  8  N.  F.  (7»«.  Pro.  488,  441. 
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the  party  pleading  would  be  priFilq;ed  from  testif via:; 
as  a  witness  concerning  an  allegation  or  denial  con- 
tained in  the  pleading  (§  683). 

Section  837  declares  that  a  witness  shall  not  be 
reqaired  to  giye  an  answer  which  will  tend  to  expose 
him  to  a  penalty  or  forfeiture. 

This  action  is  brought  against  the  defendant  to 
recover  a  debt  due  by  a  manufacturing  corporation  of 
which  he  was  trustee,  and  he  is  sought  to  be  made 
liable  therefor  on  the  ground  that  he  failed  to  make 
the  annual  re{K>rt  required  by  the  general  manufactur- 
ing law.  The  action  is  not  to  recover  a  debt  which  he 
owes,  but  to  impose  upon  him,  as  a  penalty  for  his 
default,  the  payment  of  the  debt  of  the  corporation. 

We  have  repeatedly  held  that  such  an  action  is  an 
action  for  a  penalty  or  forfeiture.  Any  admission 
which  be  might  make  in  his  answer,  in  support  of  the 
plaintiflTs  allegations,  would,  therefore,  necessarily 
tend  to  expose  him  to  a  penalty  (Merchants'  Bank  v. 
Bliss,  36  N.  Y.  412 ;  Veeder  v.  Baker,  83  Id.  166 ; 
Stokes  V.  Stickney,  96  Id.  326). 

The  liability  sought  to  be  enforced  against  the 
defendant  does  not  arise  out  of  any  contract  obliga- 
tion, but  is  imposed  by  the  statute  as  a  penalty  for 
disobedience  of  its  requirement. 

The  distinction  between  the  nature  of  this  liability 
and  that  of  stockholders  under  the  same  statute  is 
clearly  pointed  out  in  Wiles  c.  Snydam  (64  N,  T. 
173) ;  Veeder  v.  Baker  (83  Id.  163,  160). 

This  action  is  not  founded  on  any  debt  owing  by 
the  defendant.  The  debts  owing  by  the  company  are 
made  the  measure  of  the  penalty. 

The  orders  should  be  reversed,  and  the  motions 
granted,  with  costs  in  the  court  below,  and  one  bill  of 
costs  in  this  court. 

All  concurred,  except  Miller,  J.,  absent. 
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LATTEMAN  v.  FERE,  et  al. 

N.  T.  Court  of  Common  Pleas,   Speoial   Tebh, 

November,  1886. 

§§  2944,  3216. 

J/.  T.  court  of  eamman  pleoi-'Pinoer  of  to  amend  pleadingn  in  action 

removed  to  it  from  district  court. 

En  an  action  in  a  district  court  of  the  city  of  New  York,  to  recoyer 
for  work,  labor  and  seryiceB,  the  court  has  power  to  permit  the 
amendment  of  an  answer,  which  is  substantially  a  general  denial, 
BO  that  it  will  set  up  payment, [*]  and  it  is  the  duty  of  the  court  to 
allow  amendments  to  the  pleadings  in  furtherance  of  justice,  at 
any  time  before  final  judgment.  ['] 

The  New  York  conrt  of  common  pleas  has  the  same  power  to  permit 
the  amendment  of  pleadings  in  an  action  removed  to  it  from  a  dis- 
trict court,  as  tlie  district  court  would  have  had  if  the  action  had 
not  been  removed.  [^] 

Smith  9.  White  (28  K  T.  672);[«]  Salter  v.  Parkhurst  (9  Ddlff, 
240)  ;[•]  Pagan  v.  Poor  (11  N.  T.  Civ.  Pro,  220,  note),  [•]  distinguished. 

Where,  on  a  motion  for  leave  to  amend  the  answer,  consisting  of  a 
general  denial,  so  as  to  set  up  payment  in  an  action  removed  from 
a  district  court  to  the  New  York  court  of  common  pleas,  it 
appeared  that  a  bill  of  particulars  was  served  September  27,  but 
that  the  defendant's  attorney  being  sick,  did  not  see  it  until  a  few 
days  before  making  the  motion,  and  until  then  did  not  know  of 
what  items  the  claim  sued  on  consisted ;  and  it  also  appeared  that 
pending  the  proceedings  for  removing  the  cause,  a  bill  of  particu* 
lars  was  served  by  mail,  which  the  defendant's  attorney  never 
received. — //o/V/,  that  the  defendant  was  not  guilty  of  such  laches 
as  would  defeat  the  motion,  [>]  and  that  it  should  be  granted.  ['] 

(Decided  ffoveml»er  27,  1886.) 

Motion  by  defendant  for  leave  to  serve  a  supple- 
mental answer  setting  up  payment 

The  material  facts  are  stated  in  the  opinion. 
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Oeorge  F.  J)uy$ter9^  for  defendant  and  motion. 

Henry  A.  Vienj  for  plaintiff,  opposed. 

BooKSTAVRR,  J. — Motion  for  leave  to  serve  an 
amended  answer  setting  np  the  defense  of  payment. 

This  action  was  commenced  in  the  eight  district 
conrt,  February  6.  1886. 

Issnes  were  joined  in  that  conrt  Febraary  11,  1886. 

The  pleadings  were  oral,  the  complaint  being  for 
work,  labor  and  services ;  and  the  answer  a  general 
denial. 

At  the  time  of  joining  issne,  defendants  gave  a  bond 
to  remove  the  action  to  this  conrt;  and  the  sureties 
having  justified,  the  action  was  removed  to  this  court 
February  17, 1886. 

Defendants  noticed  the  action  for  trial  March  28, 
1886;  but  the  order  requiring  written  pleadings  was 
not  made  until  September  33,  1886. 

On  September  27,  a  written  complaint  was  served, 
which  was  substantially  the  same  as  the  oral  complaint 
in  the  court  below. 

Defendants'  time  to  answer  was  extended  until 
November  6,  1886,  when  they  served  an  answer,  which 
was  in  substance  a  general  denial. 

On  November  17,  1886,  defendants  served  an 
amended  answer,  setting  np  the  defense  of  payment. 

This  answer  was  returned  to  the  defendants'  attor- 
ney on  the  ground  that  it  did  not  conform  to  the 
pleadings  in  the  court  below. 

The  defendants  thereupon  moved  to  amend  the 
order  directing  written  pleadings  to  be  served,  by 
striking  out  that  portion  directing  such  pleadings  *'to 
conform  to  the  oral  pleadings "  in  the  court  below, 
and  for  leave  to  serve  an  amended  answer  setting  up 
payment. 

To  this  plaintiff  interposes  two  objections : 
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First.  That  the  defendants  have  been  guilty  of 
laches. 

Second.  That  this  conrt  has  not  power  to  grant 
amendments  to  the  pleadings  in  actions  removed  from 

the  district  conrts. 
[']  In  respect  to  the  first  objection,  it  is  snfDcient 

to  say  that  the  written  complaint  and  bill  of  par- 
ticulars were  not  served  until  September  27  ;  that  the 
defendants^  attorney  was  then  sick  and  had  been  for 
some  time,  and  that  he  did  not  see  the  bill  of  particn 
lars  showing  that  a  part  of  the  claim  was  for  salary 
for  the  month  of  December,  1885,  until  a  few  days 
ago,  and  that  he  moved  promptly  as  soon  as  the  fact 
of  this  claim  was  discovered. 

It  is  true,  the  plaintiff's  attorney  claims  that  he 
served  a  bill  of  particulars  before  the  cause  was 
removed  from  the  district  court ;  but  this  service,  the 
plaintiff  admits,  was  made  by  mail,  pending  the  pro- 
ceedings to  remove  the  cause. 

I  can  see  no  reason  why  this  should  have  been 
done ;  but  if  it  was,  defendants'  attorney  denies  hav- 
ing received  it.  And  I  think,  upon  the  papers  sub- 
mitted to  me,  the  defendants  should  be  allowed  to 
serve  the  amended  answer,  if  this  court  has  power  to 

grant  amendments  in  such  cases. 
[*]  Had  this  case  remained  in  the  district  court, 

that  court  would  undoubtedly  have  had  the  power 
to  allow  the  amendment  now  proposed  (Reeder  v. 
Say  re,  70  i^.  F.  180  ;  Stern  v.  Drinker,  2  B.  D.  Smith, 

402). 
[']  Indeed,  it  is  made  the  duty  of  these  courts  to 

allow  amendments  to  the  pleadings  in  the  further- 
ance of  justice  at  any  time  before  final  judgment 
(Code  Ci'o.  Pro.  §  2944). 

Has  this  court  less  power,  when  such  actions  are 
removed  to  it  % 

Plaintiff  contends  that  the  issues  made  by  the 
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pleadings  in  the  conrt  below  are  those  to  be  tried  on 
the  removal  of  an  action  to  this  court  and  that  there 
can  be  no  amendment  to  them.  In  aid  of  his  conten- 
tion he  cites  Smith  v.  White  (23  N.  T.  672);  Salter  v. 
Parkhnrst  (2  Dalyy  240);  Fagan  v.  Poor  {Daily  Beg. 
August  17,  1886).* 

*  Ab  the  DaUjf  BBgigUr  of  Aagost  17,  1886,  contains  only  a  mem- 
orandain  of  the  decision  in  Fagan  e.  Poor,  the  following  more  com- 
plete report  of  the  case  is  given. 

FAGAN  «.  POOR. 
N.  Y.  Court  of  Ck>MMOK  Pleas,  Sfboial  Tbbm,  August,  1886. 

%%  2944,  8216. 

Amendment  of  antuer. —  WTien  not  allowed  ih  action  removed  from  di$- 

triet  court  to  N.  F.  court  of  common  pleai. 

The  issnes  to  be  tried  in  an  action  removed  from  a  district  to  the 
N.  Y.  conrt  of  common  plens  arc  the  same  as  those  created  by  the 
pleadings  in  the  court  below.  Accordingly, — Reld^  where  in  an 
action  to  recover  rent  and  for  money  expended  for  the  defendant's 
account,  the  answer  in  the  district  court  was  a  general  denial,  that 
the  answer  could  not  be  so  amended  after  the  action  was  removed 
to  the  N.  Y.  court  of  common  pleas,  as  also  to  set  up  the  defense 
of  payment. 

(Decided  Auguit  16,  1886.) 

Motion  by  defendant  for  leave  to  amend  his  answer  herein. 

The  action  was  brought  in  the  third  district  conrt  to  recover  $35, 
money  alleged  to  have  been  expended  by  plaintiff  for  the  defend- 
ant, and  at  his  instance  *'  in  shoring  up  the  stoop  of  premises  No.  105 
West  eleventh  street,  in  the  city  of  New  York,"  also,  to  recover  $125, 
rent  of  said  premises  for  the  month  of  April,  1886.  The  answer 
was  a  general  denial.  The  action  was  removed  to  the  N.  Y.  court 
of  common  pleas,  and  the  defendant  served  an  answer  denying  the 
allegations  of  the  complaint  respecting  the  first  cause  of  action — to 
recover  money  expended ; — admitting  the  hiring  of  the  said  premises 
but  denying  '*  the  remaining  terms  of  the  lease  as  set  forth  '*  in  the 
complaint,  and  alleging  payment  '*  of  any  and  all  rental  agreed  to  be 
paid  by  her  in  and  by  the  terms  of  said  lease."  The  answer  was 
returned  and  the  defendant  moved  for  leave  to  serve  it  as  an  amended 
answer. 

LavUrbach  d  Bpinga^mj  for  defendant  and  motion. 
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I  do  not  think  these  cases  support  him. 
[*]  Smith  V.   White  only  decides  that  where  an 

action  has  been  removed  from  a  district  conrt  to 
this  court  no  appeal  will  lie  to  the  court  of  appeals 
from  a  judgment  of  this  court  without  an  order  of  the 
general  term  allowing  such  appeal. 

This  decision  is  based  upon  the  theory  that  the 
action  continues  in  its  nature  to  be  an  action  in  a  dis- 
trict conrt,  although  removed  to  this  court  for  trial. 

As  a  corollary  to  this  it  would  seem  that  neither 
party  should  be  deprived  of  any  of  the  rights  which 
they  would  have  in  the  court  below  by  reason  of  such 
removal,  including,  of  course,  the  right  to  amend  the 
pleadings  to  the  same  extent,  and  within  the  same  lim- 
its, that  might  have  been  allowed  had  no  such  removal 
taken  place  ;  and  I  find  nothing  in  the  opinion  of  the 

court  of  appeals  in  variance  with  this  view. 
£']  The  case  of  Salter  v.  Parkhurst  {snpra),  at  first 

sight,  lends  more  countenance  to  plaintiff's  con- 
tention. In  that  case,  after  the  removal  of  the  action 
to  this  court,  it  was  referred.  On  the  trial  before  the 
referee  he  allowed  the  complaint  to  be  amended  so  as 
to  charge  the  defendant's  separate  estate,  she  being  a 
married  woman. 

This  amendment  made  the  gist  of  the  action  one  of 
which  the  district  oourt  did  not  have  original  jurisdic- 
tion, and  this  court  decided  that  it  was  error  to  allow 
such  an  amendment.  This  was  all  there  was  before 
the  court  for  decision,  and,  I  think,  was  all  the  court 
intended  to  decide. 

WiMam  (7.  Carpenter^  for  plaintiff,  opposed. 

AiiLSN,  J. — ^The  issues  created  by  the  pleadings  in  the  conrt 
below,  are  those  to  be  tried  on  the  removal  of  the  action  to  this  court 
(See  Salter  t.  Parkhurst,  9  Daly,  240,  and  Smith  «.  White,  88  N.  T. 
572). 

Motion  for  leave  to  amend  answer  denied,  with  costs. 
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It  is  true  that  in  the  coarse  of  the  decision,  Bkadt, 
J.,  in  speaking  of  Smith  v.  White,  says  that  that  case 
^^  determines  that  the  issaes  created  by  the  pleadings 
in  the  court  below  are  those  to  be  tried  on  its  removal 
to  thisconrt ;''  bsit  he  immediately  adds,  that  it  ^'con- 
tinues in  all  respects  to  be  an  action  in  a  district 
court,  the  trial  of  which  is  to  be  had  in  this  court.'* 

If  it  continues  to  be,  in  effect,  an  action  in  a  dis- 
trict court,  then  it  mnst  be  subject  to  the  incidents  of 
snch  an  action,  among  which  is  the  right  of  amend- 
ment of  the  pleadings,  within  the  limits  of  the  juris- 
diction of  the  district  courts. 

And  this  seems  to  have  been  contemplated  by  the 
general  term,  for  Brady,  J.,  says,  ^^The  removal  can- 
not be  made  until  after  issue  joined  ;  and  the  issues 
cannot  be  so  chaoged  that  a  subject,  not  of  original 
jurisdiction,  may  be  litigated  against  the  consent  of 
one  of  the  parties."  This  must  be  read  in  connection 
with  the  passage  before  quoted  and  is  very  far  from 
deciding  that  no  amendment  of  the  pleadings  can  be 
allowed  by  this  court.  On  the  other  hand,  I  think  it 
implies  that  they  may  be  amended  within  the  limits  of 
original  jurisdiction,  and  the  power  of  the  court  below 

to  grant,  which,  as  we  have  seen,  is  very  great. 
[*]         I  do  not  know  the  facts  in  the  case  of  Fagan  v. 
Poor;  but  the  decision  manifectly  is  based  upon 
and  follows  Salter  v.  Parkhurst,  and  I  presume  was 

deoided  under  a  similar  state  of  facts. 
[*]  1  am,  therefore,  of  the  opinion  that  this  court 
has  power  to  permit  amendments  to  pleadings, 
within  the  limita  above  indicated,  where  a  proper  case 
has  been  made  out.  And  I  am  confirmed,  in-  It  by  the 
views  eicpressed  in  Ludwig  v.  Minnot  (4  Daly^  481). 

If  no  such  powei;  existed  in  this  court  justice  ipight 
misoanry,  m  m  ihia.  oase^  if  it  is  true  ihaX  the  plaintiff's 
salary  for  the  month  of  December,  1885,  has  been 
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nctaally  paid,  and  the  defendants  were  not  permitted 

to  show  that  fact. 
n  Motion  granted  iii>on  the  payment  of  $10  costs 

to  plainciff,  and  defendants  stipulating  not  to  jhmu 
pone  the  trial  of  the  action  on  account  of  such  amend* 
ment  being  allowed. 


BROWNING,  Respondent,  v.  HAYES,  Appellant. 

Supreme   Coubt,    Second   Depabtment,  General 

Term,  July,  1888. 

§§  2434,  2442. 

/^nqtpUmenUd  proceeding$^Farm  of  order  made  «».  one  county  for  «»»- 

{nation  in  anoUher, 

Where  an  order  is  made  bj  &  justice  of  the  supreme  courfe  id  one 
judicial  district  for  the  examination  of  a  judgment  debtor,  in  pro- 
ceedings supplementary  to  execution  in  another  judicial  district, 
the  order  must  be  made  returnable  before  a  judgd  of  the  district  ia 
which  the  examination  is  to  be  held.  Accordingly, — Heldy  that  an 
order  made  by  a  judge  of  the  supreme  court  in  Eing^s  county  foe 
the  examination  of  a  non-resident  judgment  debtor,  having  a  place 
of  business  in  New  York  city,  before  a  referee  in  that  city,  which 
did  not  direct  that  subsequent  proceedings  be  before  a  judge  of 
the  supreme  court,  in  the  first  judicial  district,  was  irreguUr,  and 
should  be  set  aside. 

(Decided  July  28,  1886.) 

Appeal  by  jadgment  deb4:or  from  order  denying 
motion  to  vacate  order  for  his  examination  in  proceed* 
ings  supplementary  to  execution. 

The  order  for  the  examination  of  the  jadgment 
debtor,  after  reciting  the  faots^  read  as  follows : 


SM  CIVIL    PROCEDUBB    REPORTS. 

Browning  t.  Hayes. 

'*I  do  hereby  order  and  reqaire  the  jadgment 
debtor  to  appear  before  Bamaei  W.  Bower,  Esq.,  a 
counsellor  of  this  court,  who  is  hereby  duly  appointed 
a  referee  herein  at  his  office.  No.  36  Pine  street,  in  the 
city  of  New  York,  on  the  24th  day  of  March,  1886,  at 
2  o'clock  in  the  afternoon,  and  on  such  further  days 
as  the  coart  or  referee  duly  appointed  shall  name,  to 
make  discovery  on  oath  concerning  his  property. 
And  the  said  judgment  debtor  is  hereby  forbidden  to 
transfer  or  make  any  other  disposition  of  the  property 
belonging  to  him  not  exempt  by  law  from  execution, 
or  in  any  manner  to  interfere  therewith,  until  further 
order  in  the  premises. 

*'  Dated  at  Brooklyn,  at  the  Court  House,  the  19th 
day  of  March,  1886.  **  C.  E.  Pratt 

''  J.  S.  C." 

The  judgment  debtor  moved  to  vacate  this  order, 
and  his  motion  was  denied,  and  from  the  order  there- 
upon entered  he  took  this  appeal. 

Other  facts  appear  in  the  opinion. 

William  M.  Oarrard^  for  judgment-debtor,  appel- 
lant 

An  order  to  examine  a  debtor  residing,  or  having  a 
place  of  business  out  of  the  judicial  district  of  the 
justice  making  the  order,  should  require  all  subse- 
quent proceedings  to  be  had  before  a  judge  in  the 
county  where  the  debtor  resides  or  has  a  place  of 
business.  Shaltz  v.  Andrews,  6  N.  T.  Weekly  Di-g. 
156 ;  Pardee  v.  Tilton,  83  N.  Y.  623. 

Charles   S.  SimpJcina^    for  judgment-creditor,   re- 
spondent. 

It  will  be  seen  by  section  2434  of  the  Code  of  Civil 
Procedure  that  the  judges  of  the  supreme  court  are 
only  called  in  to  act  where  other  judges  are  unable  to 
act|  in  judgments   obtained   in   their  courts.     The 
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snpreme  court  is  excluded  from  this  provision,  nnd 
this  section  only  provides  io  tlie  event  of  each  dis- 
qiinliiicarion  of  tbe  judges  as  mentioned,  that  the 
orrler  to  examine. or  the  warrant  to  arrest  a  judgment 
debtor,  sliall  be  returnable  before  the  supreme  conrl 
judge  residing  in  the  district  Ivhere  the  judgment 
debtor  is  to  be  examined,  and  that  the  order  to  exam- 
ine the  judgment  debtor  in  that  event,  should  direct 
that  all  proceedings  be  had  in  the  county  where  such 
judge  resides,  and  where  the  judgment  debtor  is  to  be 
examined,  and  not  otherwise.  This  section  is  entirely 
different  from  section  292  of  the  old  Code,  under 
which  some  decisions  have  been  made  as  to  the  direc- 
tions in  the  order,  that  the  examination  shall  be  had 
in  the  county  where  the  judgment  debtor  resides,  or 
has  a  place  of  business.  Baldwin  v.  Perry,  1  N.  Y. 
Clo.  Pro.  118. 

Barnard,  P.  J. — The  plaintiff  obtained  a  judgment 
in  Kings  county  in  the  supreme  court.  A  transcript 
was  filed  in  the  county  of  New  York,  and  an  execu- 
tion was  issued  to  the  sheriff  of  that  county  and 
returned  unsatisfied. 

The  defendant  is  a  non-resident  of  the  State,  and 
has  a  place  of  business  in  the  county  of  New  York. 
An  order  was  made  by  a  judge  of  the  supreme  court 
in  Kings  county  that  the  defendant  appear  before  a 
referee  in  the  city  of  New  York. 

The  order  does  not  provide  that  the  subsequent 
proceedings  be  had  before  a  justice  of  the  supreme 
court  of  the  first  judicial  district.  I  think  the  order  is 
irregular  in  this  respect,  and  cannot  stand.  Section 
2434  of  the  Code  of  Civil  Procedure  is  not?  very  plain. 
It  can  be  gathered  therefrom,  by  a  very  strict  reading, 
that  it  is  only  in  cases  where  a  supreme  court  justice 
makes  the  order  in  the  place  of  other  inferior  judges, 
(hat  a  provision  must  be  inserted  making  tbe  ord^r 
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retomable  before  a  sapreme  court  justice  or  other 
local  magistrate  of  the  jadicial  district  where  the 
order  is  to  be  executed. 

This  reading  is  not  the  true  one.  A  debtor  non- 
resident cannot  be  taken  out  of  the  county  where  his 
place  of  business  is.  When,  therefore,  an  order  to 
examine  a  judgment  debtor  is  made  by  a  justice  of  the 
supreme  court  lo  examine  a  debtor  in  another  judicial 
district,  the  order  must  be  made  returnable  before  a 
judge  of  that  district,  and  the  words,  ^^in  that  case," 
in  section  2434,  do  not  alone  refer  to  orders  made  by 
inferior  judges,  but  are  intended  to  embrace  all  orders 
to  be  made  **  before  a  justice  of  the  supreme  court." 
By  section  2442  the  referee  must  certify  the  evidence 
to  the  judge  before  whom  the  order  is  made  returna- 
ble. This  language  would  not  be  proper  in  the  ordi- 
nary case  of  an  order  made  in  a  county  where  the 
debtor  resided  by  an  officer  therein.* 

The  order  should,  therefore,  be  reversed,  with 
eosts  and  disbursements,  and  the  motion  grantedi 
with  costs,  all  costs  to  be  applied  on  the  judgment. 

Dykman,  J.,  concurred  ;  Cullkn,  ,J.,  not  sitting. 

*  Mr.  Jnatice  Bartlktt,  in  makiDg  the  decision  on  which  the 
erder  appealed  from  was  entered,  said  in  reference  to  this  point ; 
'*  It  is  urged  that  the  order  is  defective,  in  not  requiring  all  proceed- 
ings hereafter  to  be  had  in  New  York  county  before  a  justice,  to  bo 
specified  in  the  order,  but  that  requirement  of  the  old  Code  does  not 
appear  to  be  retained  in  the  present  Code  of  Civil  Procedure;  the 
judgment  debtor  is  entitled,  if  a  non-resident,  as  in  this  case,  to  be 
examined  in  the  county  where  his  place  of  business  is  situated  (CodB 
4f  Civ.  Pro.  §  2450).  But  he  may  be  examined  there  before  a  referee, 
and,  in  that  event,  the  referee  roust  certify  the  evidence  and  other 
proceedings  to  the  judge  to  whom  the  order  is  returnable  (CW«  of 
(Tie.  Pro.  {  9442).  It  is  not  entirely  clear  what  this  expression 
sieans  in  such  a  case  as  the  present,  but  I  nm  inclined  to  think  it 
tiieans  the  judge  by  whom  this  order  is  granted,  and  that  the  proper 
ronrnc  for  the  rcforce  herein  will  be  to  rrport  the  testimony  to  BIr. 
Justice  PiUTT,'* 
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Dkbtok. 

« 

County  Court  Chautauqua  Countt,  Mat,  1886. 

§  2200  et  seq.j  2204,  2208. 

J}keharg4  of  judgment  debtor  from  imprieonment —  Wliat  km  qf  prop* 

erty  wUlpretent, — Fourteen  day  act. 

To  entitle  a  judgment  debtor,  imprisoned  by  virtue  of  iin  cxccntioil 
to  collect  a  Bum  of  money,  issued  in  a  civil  action  or  proccedicg,  to 
be  discbarged  therefrom  nnder  section  2200  et  eeg.  of  the  Code' of 
Civil  Procedure  his  proceeding  must  be  *' just  and  fair/*  [*)  i.  e., 
the  affidavit  that  the  debtor  is  required  by  section  2204  of  the  Code 
of  Civil  Procedure  to  make  must  be  true  in  its  letter  and  spirit.  [*] 

A  judgment  debtor  cannot  be  discharged  from  imprisonment  under 
execution,  pursuant  to  sections  2200  et  eeq,  of  the  C«»do  of 
Civil  Procedure  who  baa  disposed  of  property  with  the  Intent  to 
defraud  existing  creditors,  and  that  whether  the  disposition  wai 
made  before  or  after  the  action  in  which  he  was  arrested;  (*]  but 
to  prevent  a  discharge  there  must  have  been  an  intent  to  defraud 
existing  creditors  of  whom  the  creditor  contesting  the  discbarga 

]8one.['] 

Where,  in  a  proceeding  under  section  2200  et  ieq.  of  the  Code  of 
Civil  Procedure,  for  the  discharge  ffom  imprisonment  of  a  Judg* 
ment  debtor,  it  appeared  tliat  the  jndgment  upon  which  the  execii* 
lion  under  which  he  was  imprisoned  was  issued  was  rendeurd  la 
1881  in  an  action  to  recover  $500  with  interest  alleged  to  have  becB 
4>btained  by  the  defendant  from  tlie  plaintiff  through  duress  and  by 
means  of  threats  on  Noveml>er  13,  1875;  that  ho  defended  tho 
action  and  moved  for  a  nonsuit  but  offered  no  evidence  himself^ 
and  appealed  to  tho  general  term^from  an  order  denying  a  new  tiial 
which  was  there  affirmed,  and  the  debtor  swore  u[)on  liis  e'tamimitioa 
in  said  proceedings  that  he  never  had  said  $500, — Udd^  that  hia  fail- 

■  lire  to  account  for  tl)e  disposition  of  the  $500  would  not  prevent  his 
discharge;  [^*]  that  the  fact  that  17  or  18  years  before  the  time  of 
applyinflr  for  his  disrhnr^re  (1880)  he  caused  property  belonging  t# 
bim  tu  b«  Gouvvy«$d  to  his  wife,  would  not  prevent  his  dischsffyo  a# 
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the  judgment  creditor*8  debt  did  not  then  exist;  [*/J  that  the  use  of 
money  ($998.40)  received  by  the  debtor  in  the  DecemlK*r  preceding^ 

[  the  January  la  which  the  action  ngainst  him  was  tried,  to  defend 
tiie  action  and  take  the  appeal,  and  in  traycling  about  out  of  tho 
State^ — which  he  left  to  escape  arrest,  for  the  purpose  of  **  killing 
time**  and  looking  for  a  situation,  was  a  disposition  of  hispro|)erty 
with  intent  to  injure  and  defraud  bis  creditor  and  proTcnted  his 
discharge,  [^]*  and  this  although  he  swears  that  he  diJ  not  intfii<l 
to  injure  or  dcfrau(LaDy  creditor.  [*] 

The  occasion  and  history  of  the  **  Stillwell  Act**  and  the  practice 
before  its  pasnago  and  under  it,  stated. f 

(Decided  May  25,  1880.) 

ApplicaMon  by  Charles  E.  Hnight,  a  judgment 
(^ebtor,  imprisoDed  by  virtae  of  an  execution  to  col- 
lect a  sam  of  money,  issued  out  of  the  supreme  court 
fa  a  civil  action,  to  be  discharged  from  imprison- 
ment. 

The  facts  appear  in  the  opinion. 

Silas  W.  Mason,  for  the  judgment-debtor  and 
application. 

Waller  W.  Ilolt^  for  judgment-creditor,  opposed. 

MauviiV  Smith,  Sp.  Co.  J. — ^The  statute  abolishing 
imprisonment  for  debt  adopted  in  1S31,  known  as  the 
StiUwell  Acly  forbids  arrest  and  imprisonment  up- 
f]  on  civil  process  in  all  suits  and  proceedings  founded 
upon  contract,  except  where  the  action  is  brought 
to  recover  for  a  debt  fraudulently  contracted  and  like 
Cases^^and  provides  for  the  application  of  the  debtor's 
|)roperty,  if  he  have  any,  toward  the  payment  of  the 

♦  Bre  In  re  Lowell,  8  N.  Y.  Civ,  Pro.  5  \  In  re  Caamano,  8  Id.  29; 
Onidford  9.  IVopIc,  20  Ilun,  300. 

*     ♦  For  a  review  of  the  history  of  the  Irgiolatioo  for  the  relief  of 
fkbt^rs  SCO  7/i  re  Audriot,  3  i>r//y,  B'5. 
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fraudulently  contracted  debt,  and,  if  he  bare  no  prop- 
erty, for  his  discharge  under  what  is  known  as  the 
Fourteen  Day  Act 

Prior  to  the  passage  of  the  Stiilwell  Aet  there  wae 
DO  distinction,  in  tlie  law,  between  one  debtor  and 
another,— the  fraudulent,  and  the  honest  but  unfor- 
tunate debtor  were  each,  equally  liable  to  arrest  and 
imprisonment  for  the  failure  to  pay  judgments  reeov* 
ered  in  civil  actions  against  them.  The  Bnglish  pro* 
cess  which  we  call  an  execution  against  the  |ierson,  or 
body  execution,  is  intended  to  confine  the  debtor 
until  he  satisfies  the  debt.  It  is  not  a  satisfaction, 
strictly  speaking,  but  the  means  of  procuring,  or 
rather  coercing,  satisfaction.  Imprisonment  ia  no 
part  of  the  contract,  and  a  release  from  imprisonment 
does  not  satisfy  the  debt  nor  impair  the  obligation, 
but  leaves  it  a  charge  against  property.  Prior  to  the 
adoption  in  1789,  of  the  Fourteen  Day  Act,  re  enacted 
with  modifications  in  1801,  imprisonment  for  debt 
meant  perpetual  imprisonment,  no  matter  how  th« 
debt  was  contracted,  whether  honestly  or  frandn- 
lently,  until  the  debt  was  paid,  as  said  Lord  Htdjs. 
(Many  v,  Scott,  1  Mod.  V6ii) :  *'  If  a  man  be  taken  in 
execution  and  he  lie  in  prison  for  debt,  neither  the 
plaintiff,  at  whose  suit  he  was  arrested,  nor  the  sheriff 
who  took  him,  is  bound  to  find  him  meat,  drink  or 
clothes  ;  but  he  must  live  on  his  own,  or  on  the  oteir- 
ity  of  others,  and  if  no  man  will  relieve  liim« 
let  him  die  in  the  name  of  God,  says  the  law,  and  so 
say  I." 

There  being  no  relief  for  the  jndgment  debtor  oneo 
imprisoned  nor  any  provision  for  his  maintenance 
while  in  prison,  the  abu^e  of  his  power  by  the  over- 
severe  creditor,  and  the  poverty  of  the  people  in  that 
early  day,  induced  the  adoption  of  the  Fourteen  Day 
Act,  which,  as  modified  in  1831,  provides  for  the  abso* 
lute  discharge  of  the  imprisoned  debtor,  npon  peti** 
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tion,  after  certain  specified  terms  of  im])risoninent 
regnlated  according  to  the  amount  of  the  debt,  if  he 
'*  be  minded  to  deliver  up  to  the  creditor  or  creditors 
ivho  shall  so  charge  him  in  execution  all  bis  estate 
and  effects  towards  satisfaction  of  the  debt  or  debts 
Avith  which  he  stood  charged,"  The  petition,  it  was 
provided,  should  be  accompanied  by  a  true  account  of 
the  debtor's  estate,  and,  if  the  court  so  required,  as  it 
always  did,  he  must  take  an  oath  that  the  account 
was,  in  all  respects,  just  and  true,  and  that  he  had 
not  at  any  time  or  in  any  manner  or  way  whatsoever 
disposed  of  or  made  over  any  part  of  his  estate  real  or 
•X)ersonal,  in  law  or  in  equity,  with  the  view  to  the 
future  benefit  of  himself  or  family,  or  with  the  view 
or  intent  to  injure  or  defraud  any  of  his  creditors. 
The  act  then  provided  that,  if  the  court  should  be  sat- 
isfied that  the  proceedings  on  the  part  of  the  prisoner 
were  just  and  fair,  it  should  order  an  assignment  and 
discharge.  This  act  made  no  distinction  between 
classes  of  debtors,  but  all  were  equally  entitled  to  a 
discharge  if  their  x^roceedings  were  just  and  fair. 

This  act  was  again  modified  in  1833  (I  Ji.  L.  348), 
and  afterwards,  with  further  modifications,  became  a 
part  of  the  Revised  Statutes  (2  B.  8.  32-39),  but  none 
€>f  these  modifications  affect  in  anywise  the  general 
Bcope  and  theory  of  the  act.  The  proceedings  upon 
the  part  of  the  debtor  have  always  been  required  to 
have  been  just  and  fair,  and  it  has  always  been 
required  that  he  swear,  in  substance,  that  he  has  not 
disposed  of  any  part  of  his  property  with  intent  to 
injure  or  defraud  any  creditor,  and  such  is  the  statute, 
which  has  become  a  part  of  the  Code  of  Civil  Proced- 
ure (art.  Ill,  title  I,  chap.  XVII,  §§  2200,  et  seq.\ 
wherein  it  is  said  that  a  person  imprisoned  by  virtue 
of  an  execution  issued  in  a  civil  action  to  collect  a 
euih  of  money  may  apply  for  his  discharge  at  any 
time,   unless  the  sum  for  which  he  is   imprisoned 
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exceeds  five  hundred  dollars,  in  which  case  he  may 
not  present  his  petition  until  he  has  been  imprisoned 
at  least  three  months  (§  2202).  To  the  petition  mns^ 
be  annexed  a  schedule  containing  a  just  and  true 
account  of  all  the  property  of  the  petitioner  (§  2203), 
and  to  the  petition  and  schedule  the  petitioner  must 
annex  his  aflSdavit  that  the  matters  of  fact  stated  in 
the  petition  and  schedule  are,  in  all  respects,  just  and 
true,  and  that  he  has  not,  *'at  any  time  or  in  any 
manner  whatsoever,  disposed  of"  or  made  over  any 
part  of  his  proi)erty,  not  exempt  by  express  provision 
of  law  from  levy  and  sale  by  virtue  of  an  execution, 
for  the  future  benefit  of  himself  or  his  family,  ^'or 
disposed  of"  or  made  over  any  part  of  his  property 
^^  with  intent  to  injure  or  defraud  "  any  of  his  credit- 
ors (§  2204).  If  the  court  is  satisfied  that  the  petition 
and  schedules  are  correct  ^^  and  that  the  petition 
[■]  er's  proceedings  are  just  and  fair"  (§  2208),  and 
unless  tlie  opposing  creditor  satisfies  the  court 
^' that  the  proceedings  on  the  part  of  the  petitioner 
are  not  just  and  fair,"  the  court  must  direct  an  assign- 
ment and  grant  a  discharge  (§  2210). 

We  have  no  inquiry,  then,  other  than  into  the 
question  whether  or  no,  in  the  eye  of  the  law,  the 
proceedings  of  the  petitioner  are  just  and  fair,  and  to 
that  end  we  must  ascertain  the  construction  given  by 
the  courts  to  this  expression  which,  as  we  have  seen, 
has  been  uniform  in  all  the  statutes. 

The  precise  force  and  meaning  was  first  defined, by 
the  courts  of  this  State  in  People  v.  White  (14  How. 
Pr.  501,  602),  by  Mr.  Justice  Smith  who  says :  ''The 
word  proceeding  ordinarily  relates  to  forms  of  law, 
to  modes  in  which  judicial  transactions  are  conducted. 
It  seems  to  be  used  inartificially  in  this  place  and  in 
an  untechnical  sense.  These  words  apply  to  moral 
qualities  or  acts,  dealings  and  transactions,  but  not 
fitly  to  formal  legal  proceedings.  .   •   .   The  allegation 
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that- the  proceedings  of  the  debtor  are  not  just  and 
fuir  mast  be  based  upon  and  refer  to  some  other  chiss 
of  facts  or  transactions  of  the  debtor.  The  policy  and 
spirit  of  the  insolvent  law  is  to  discliarge  debtors 
from  imprison  men  t  on  their  giving  np  Uonestiy  nJl 
their  pro|)erty  to  creditors.  The  affidavit  which  ai)pli- 
cnnts  under  this  article  are  required  to  make  is,  I 
think,  a  key  to  the  meaning  of  the  words  in  the  con* 
nectioQ  in  question.  .  .  This  affidavit  mast  be  true  in 

its  letter  and  spirit,  or  the  proceedings  of  the 
['J    applicant  can  not  ho  jnst  and  fair  within  the  sense 

and  meaning  and  true  intent  of  the  statute."' 
This  construction  seems  to  have  been  followed  in  all 
the  cases  we  have  examined,  and  adopted  by  the  court 
of  appeals  in  the  Matter  of  Brady  in  which  Judge 
EAKLsays  (09  JV.  Y.  217),  ''The  affidavit  is  a  part  of 
the  proceeding,  and  that  can  not  be  just  and  fair 
unless  it  is  true." 

No  claim  is  here  made  that  the  affidavit  of  the 
|)etitioner,  which.is  in  the  form  required  by  the  stat- 
ute, is  untrue  in  any  regard  except  that  the  oppos^ 
tion  to  the  petitioner's  discharge,  claim  and  insist  that 
he  has  disposed  of  property  with  the  intent  to  injure 
and  defraud  the  judgment  creditor  at  whose  instance 

he  is  now  imprisoned. 
[*]  Whenever  it  appears  in  these  proceedings  that 

the  debtor  has  disposed  of  property,  with  the 
intent  to  injure  and  defraud  existing  creditors,  he  can 
not  obtain  a  discharge  (Matter  of  Brady,  s7/p7^a;  Oof- 
fin  «.  Qourlay,  20  Ilurij  308),  and  any  disposition  ot 
property,  which  is  intended  to  defraud  existing 
creditors,  whether  made  Iwfore  or  after  the  aciion  in 
which  the  arrest  is  made,  will  bar  a  dischar^re  (Matter 
of  Watson,  2  £J.  I).  SmUh,  429 ;  Gaul  v.  Clark,  1  W. 
Dig.  209  ;  People  o.  White,  svpra  ;  Matter  of  Finck^ 
59  How.  149).  That  such  a  disposition  of  property 
should  opemte  as  a  bar  to  a  discharge,  there  mus| 


CIVIL    PUOCEDURK    REPORTS.  233 


In  re  IIai<rht. 


have  been  an  intent  to  defraud  existing  creditors,  of 
wliora  the  creditor  contesting  the  discharge  is  one.* 

It  is  perfectly  clear  that  an  imprisoned  debtor  wbo 
has,  at  any  time,  made  any  disposition  of  his  i)rop- 
erty,  wiih  intent  to  injure  and  defraud  any  creditor, 
and  such  disposition  has  that  effect,  he  will  be  denied 
a  discbarge. 

There  are  many  frauds  that  may  be  practiced  by 
debtors  that  will  work  injury  to  creditors  though  not 
effecr©<l  by  means  of  fraudulent  conveyances.  In  the 
Matter  of  Benson  (1  Insolv.  R.  SOI),  it  was  held,  that 
where  tbe  proceeds  of  certain  property  purchased  by 
nn  insolvent  firm  came  into  the  hands  of  one  of  the 
partners,  who  failed  to  give  a  satisfactory  explanation 
of  the  disposition  thereof,  he  could  not  obtain  a  dis- 
charge from  imprisonment  under  an  execution  issued 
upon  a  judgment  recovered  by  the  vendor  of  the  prop- 
erty. In  the  Matter  of  Watson  {supra\  it  was 
earnestly  contended  that  the  fraudulent  disposition 
of  property  contemplated  by  the  legislature  is  a  dis- 
position made  by  the  debtor  between  his  arrest  and 
examination,  and  that,  if  he  disposed  of  the  pro^ 
perty  fraudulently,  before  any  proceedings  were  in- 
stituted against  him,  that  would  be  no  bar  to  his 
discharge.  This  view  of  the  statute  did  not,  in  this 
case,  nor  has  it  in  subsequent  cases,  met  the  approval 
of  the  court.  The  petitioner,  so  say  the  courts,  "is 
obliged  to  swear  that  he  has  made  no  such  disposi- 
tinn  at  any  time.  These  words  are  plain  and  unmLs- 
t likable.  To  attempt  to  limit  their  signification  by 
declaring  them  to  be  understood  as  applying  only  to 
a  particular  period  would  be  departing  from  the 
obvious  meaning  of  language." 

The  judgment  by  virtue  of  which  in  execution  the 

*  Sec  on  Uiis  point  In  re  Brady,  69  iV.  Y.  215;  Matter  of  Pcurcc, 
20  Hun,  270;  Coffin  «.  Oourlay,  20  Id.  808. 
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petitioner  in  the  matter  at  bar  stands  charged  and 
imprisoned  was  recovered  in  an  action  brought  against 
him,  by  one  Mary  Tompkins^  in  Norember,  1881,  to 
recover  five  hundred  dollars,  with  interest,  alleged  to 
have  been  obtained  by  him  through  duress  and  by 
means  of  threats  on  November  13,  1876.  The  peti- 
tioner answereci  to  the  complaint  in  the  action  and 
denied  all  the  allegations  thereof,  and  set  up  the  stsU« 
ute  of  limitations.  These  issues  were  tried  at  a  circuit 
term  of  the  supreme  court  held  in  and  for  Chautauqua 
county  in  January,  1884.  The  petitioner  was  present 
at  the  trial  with  counsel,  aild  at  the  close  of  the  plaint- 
iffs case  moved  a  nonsuit  and  asked  the  court  to 
direct  a  verdict,  which  denied,  he  offered  no  evidence, 
nor  was  he  sworn  himself.  The  plaintiff  had  a  verdict 
upon  which,  January  24, 1884,  judgment  was  entered 
against  the  petitioner  for  $874.83.  The  petitioner 
moved  for  a  new  trial  and  appealed  to  the  general 
term  from  the  order  denying  it  which  was  affirmed. 

The  real  facts  in  issue  were  whether  the  petitioner 
obtained  the  money,  when  and  in  what  manner.  Upon 
his  examination  he  denies  that  he  ever  had  it  and 
swears  that  he  did  not.  Judgments  are  the  sayings  of 
the  law  and  are  to  be  taken  as  true.  By  tbis  judg- 
ment, as  to  all  the  facts  necessary  to  be  shown  in  order 
to  sustain  the  actions  which  are  common  both  to  the 
action  and  this  proceeding,  the  petitioner  is  concluded. 
To  find  out  whether  he  did  or  did  not  have  the  money, 
and,  if  he  had  it,  when  he  got  it  is  what  that  action 
was  about.  The  finding  of  these  facts  was  indispensa- 
ble to  a  recovery.  Impoieniia  excusat  legem.  "VVe  do 
not  think,  however,  that  the  judgment  is  conclusive  to 
the  extent  that,  he  here  denying  that  he  ever  received 

the  money,   the  petitioner  will  be  required  to 
[*]    account  for  its  disposition  or  be  open  to   the 

charge  of  having  disposed  of  it  with  intent  to 
injure  his  creditors  within  the  rule  laid  down  in  the 
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Matter  of  Brady,  which  in  general  principle  is  nj^pli- 
cable  to  this  case,  bat  vastly  different  in  essential 
facts.  That  is  to  say,  the  judgment,  no  matter  whether 
he  had  the  money  or  not,  no  matter  how  much  of  a 
Iiardship  it  may  be,  is  conclusive  that  the  debt  is  a 
just   debt   and    came   into   existence  November  13, 

1875. 
[*]         It  was  shown  by  the  evidence  of  the  petitioner 

npon  the  examination  that  some  seventeen  years 
ago  he  caused  to  be  conveyed  to  his  wife  eighteen  or 
twenty  acres  of  land.  This  is  of  no  avail  here  for  the 
only  creditor  contesting  this  application  is  Mary  Tomp- 
kins, and  her  debt  did  not  exist  until  the  year  1875, 
and  to  prevent  a  discharge  the  disposition  must  be 

intended  to  defraud  existing  creditors. 
[']         The     disposition     therefore    of    the    money 

obtained,  to  recover  which  the  action  in  the 
supreme  court  was  brought,  nor  the  disposition  of  the 
land  will  neither  bar  a  discharge.  The  disposition  of 
the  money  received  by  the  petitioner,  nearly  one 
thousand  dollars,  from  Mrs.  Brownell  presents  an 
entirely  different  case. 

In  his  story,  as  detailed  upon  the  examination,  the 
petitioner  tells  us  that,  in  the  December  before  the 
January  in  which  the  action  against  him  was  tried, 
he  received  from  Mrs.  Brownell  $998.40.  The  petitioner 
and  his  family,  wife  and  children,  then  lived  in  the 
town  of  Westfield,  in  this  county,  in  which  town  they 
have  resided  many  years.  Mrs.  Brownell  then  lived 
in  that  town.  She  received  about  this  time  a  draft 
for  about  $1,800,  and  she  and  the  petitioner  made  a 
journey  to  Northeast,  Pennsylvania,  and  got  the  draft  ' 
cashed  there  instead,  as  would  have  been  the  natural  h 
thing  to  do,  of  getting  it  cashed  it  some  Westfield 
Bank.  Of  the  proceeds  of  this  draft  while  at  North- 
east the  petitioner  received  the  $998.40.  The  petitioner 
says  he  was  *^  hunted  out  of  the  country  in  this  case," 
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and  left  the  town  of  VVesttield  Jaunary  J 7,  1884,  the 
day  of  the  trial,  and  went  out  of  the  State,  and  did 
not  return  until  September  25, 1886,  the  day  before  he 
was  arrested.  During  this  prolonged  absence  he  visit- 
ed upon  no  errand  but  *' killing  time"  and  l(K»kiiig 
for  a  situation,  Pennsylrania,  Ohio,  Indiana,  Illinois, 
Iowa,  Minnesota,  and  Dakota.  He  made  his  headquar- 
ters at  a  hotel  in  Northeast,  fifteen  miles  west  from 
where  his  wife  was  living,  and,  occasionally,  was  in 
this  State  for  short  intervals,  taking  pains  to  avoid 
arrest,  coming  and  going  on  Sundays*  instructing  his 
family  not  to  open  the  door  of  the  house  until  they 
knew  who  asked  admittance,  intending  that  no  sheriff 
or  official  should  arrest  him.  In  s[)eaking  of  this 
$998  40  the  following  questions  were  asked  him  to 
which  he  made  the  following  answers  :  '*  la  traveling 
over  these  States  you  have  mentioned  of  course  it 
would  cost  you  money  i  It  coat  money,  yes,  sir.  How 
much  money  did  you  expend  in  traveling  over  these 
Stares  to  kill  time?  Considerable.  As  near  as  you 
can  tell  how  much;  about  how  much  did  you  spend? 
I  got  through  near  about  $900.  How  much?  About 
$900.  And  your  object  was,  as  you  said,  to  keep  out 
of  the  way  of  this  trouble  ?  It  was."  A  prudent  man 
would  have  deposited  this  money  in  some  banking 
institution ;  a  man,  had  he  not  wished  to  conceal  that 
he  had  it,  would  not  have  left  as  did  the  petitioner 
during  his  journeying,  the  much  greater  portion  of  so 
large  a  sum  in  his  satchel  at  his  room  at  the  hotel  in 
Northeast,  taking  with  him  but  sufficient  to  pay  his 
expenses  till  his  return.  In  response  to  questions  put 
him  by  his  counsel  the  petitioner  accounts  for  this 
money,  of  which  when  arrested  he  had  but  $40.00,  in 
this  manner ;  paid  counsel  for  defending  the  action, 
witness's  fees  and  board  $203,  of  which  $liKrwas  ])aid 
counsel ;  expenses  in  the  west  $197  ;  expenses  of  a  live 
weeks'  stay  in   the  oil  regions  $193;  board  bill  at 
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Northeast  $65  ;  expenses  of  another  trip  in  Pennsyl- 
vania   tl2C;    toward    maintenance    of    family  §123; 

dorhing  $36,  making  in  atl  $941. 
[']  The  iKititioner,  it  is  true,  swears  that  he  dis- 

posed of  none  of  this  money  with  the  intent  to  in- 
jure and  defraud  any  creditor.     We  cannot  agree  wiili 
him.  Intentions  are  subservient  to  the  hiw,  not  the  law 
to  intentions.  Praurl  is  to  be  proved  and  not  presumed.- 
It  is  seldom,  however,  that  it  can  be  directly  proved, 
and  usually  it  is  deduced  from  other  facts  that  natu- 
rally and  logically  indicate  its  existence.    They  mnsl> 
not  be  when  taken  together  and  aggregated,   when* 
interlinked  and  put  into  proper  relation  with  eacli 
other  consistent  with  honest  intent.     Were  the  pro- 
ceedings of  the  i>etitioner  in  regard   to  this  money, 
sufficient  in  itself  to  have  paid  this  debt  that  the  court' 
have  said  is  a  just  one,  just  and  fair  toward  this  credi- 
tor; were  they  consistent  with  honest  intent?     We 
cannot  say  they  were.     Of  this  money  he  jmid  $193  to 
employ  counsel  to  interpose  an  answer;  [)Ut  his  credi- 
tor to  a  trial  at  which  he  does  not  x>roduce  or  swear  a 
witness ;  and  to  the  expense  and  irouble  of  an  appeal 
resulting  against  him,   thus  delaying  judgment  for 
over'three  years.     For  tlie  very  purpose  of  avoiding 
the  judgment,  when  finally  obtained,  on  the  day  of 
the  trial,  he  takes  himself  and  the  money  he  has  left 
out  of  the  jurisdiction  of    our  courts,   and  spends 
nearly  $60()  of  it  traveling  about  killing  time.     For 
the  very  purpose  of    preventing  his  creditor  from 
recovering  her  debt  by  means  of  the  only  process  the 
law  furnishes  in  such  cases,  to  keep  her  from  reaching 
his  person,  resulting  in  keeping  her  from  reaching 
this  money,  which  in  right  belonged  to  her,  which  he 
ever  had  upon  his  person  or  hidden  away,  he  keptr 
himself  and  it  beyond  the  reach  of  execution,  and 
then  disposed  of  the  money  to  suit  his  own  pleasure.' 
The  case  is  as  aggravated  as  the  Matter  of  Watson,  in 
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which  the  learned  jadge,  who  delivered  the  opinion, 
said :  ^^  I  cannot  persuade  myself  that  a  man  may, 
for  the  express  purpose  of  defrauding  his  creditors, 
hinder,  delay,  and  prevent  their  collecting  their  debts, 
go  *  out  of  the  State '  and  take  all  his  property  with 
him,  and  then  by  expenses  of  living,  or  unforeseen 
losses,  or  even  inevitable  calamity,  he  loses  his 
money,  return  here  and  ask  his  discharge." 

The  construction  put  upon  the  statutes  affecting 
imprisonment  for  debt  by  the  courts,  will  lead  in  some 
instances,  and  perchance  in  this,  to  j^erpetual  impris- 
onment; nevertheless,  courts  have  no  other  power  or 
daty  than  to  construe  and  enforce  the  law  as  they 
find  it.  They  may  not  modify  it  nor  soften,  however 
much  they  might  so  desire,  any  of  its  bard  provisions. 
They  are  able  to  do  that  only  which  can  be  lawfully 
done.  They  declare  the  law  as  it  is ;  the  people  make 
the  law.  The  courts  say  :  It  is  so  written,  and  it  can 
not  be  abrogated  or  modified  but  by  the  power  that 
made  it.  If,  as  counsel  said  upon  the  argument, 
public  opinion  is  opposed  to  imprisonment  for  debt  in 
every  case,  and  the  time  is  come  when  it  should  be 
abolished  in  all  cases,  especially  when,  like  the  peti- 
tioner, the  debtor  has  no  property  with  which  to  pay 
his  creditor,  the  public  must  look  to  the  legislature, 
not  the  courts,  for  relief.  "^ 

The  court  is  satisfied  that  the  petitioner  has  dis- 
posed of  property  with  intent  to  injure  and  defraud 
an  existing  creditor,  and  that  the  petition  and  sched- 
ule, in  that  regard,  are  not  correct,  and  that  the 
petitioner's  proceedings  are  not  just  and  fair  ;  there- 
fore, the  prayer  of  the  petitioner  is  denied,  with  costs 
to  be  taxed. 
*  '  ■  ■ '  '     '  * 

*  See  section  111  of  the  Code  of  Citil  Procedure  m  amended  b/ 
Law8  of  188(^.  chfip.  679. 
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THE  GAS   LIGHT  COMPANY  OP  SYRACUSE  v. 

THE  ROME,  WATERTOWN     AND 

OGDENSBURG  R.   R.  CO. 

Supreme  Court,  Fourth  Department,  Onondaga 
County,  Special  Term,  December,  1886. 

§§  1602, 1616, 1631. 

^eetment —  What  proof  of  defendanVi  poueuum  miffident — Demand 

fchen  not  nec€$Mry — Dainaga  reeoterahU  iehen  plaint iff*$ 

title  extendi  to  center  of  the  etreet 

A  railroad  company  that  has  laid  a  track  consisting  of  iron  rails 
securely  fastened  to  wooden  ties  embedded  in  the  earth,  on  the  land 
of  another,  over  which  trains  of  cars  pass  and  re-pass  at  intervals, 
has  such  occupancy  or  possession  of  the  land  as  to  autliorize  an 
action  of  ejectment ;[*,*]  although  a  person  can  walk  over  the 
structure  without  difficulty  the  most  of  the  time,  it  is  for  all  the 
purposes  of  a  railroad  operated  by  steam,  at  all  times  in  the  exclu* 
sive  possession  of  the  railroad  company.[*] 

Carpenter  e.  Oswego  &  Syracuse  R.  R.  Co.  (24  If,  T,  655),  followed. [*] 

Possession  of  land  means  not  only  that  it  is  physically  possible  to  use 
and  occupy  it  oneself,  but  that  every  other  person  is  excluded  from 
using  or  occupying  it  except  by  permission. [*] 

The  Code  of  Civil  Procedure  authorizes  an  action  of  ejectment  where 
the  defendant  exercised  acts  of  ownership  upon  the  premises  at  the 
time  of  the  commencement  of  the  aciion.[^] 

Where  a  railroad  corporation,  S.  N.  R.  R.  Co.  intruded  and  built  its 
track  upon  the  land  of  one  xV.,  and  thereafter  was  succeeded  in 
such  occupancy  by  a  new  corporation,  8.  &  N.  R.  R.  Co.,  which 
was  afterwards  consolidated  with  another  corporation  the  R.  W.  A 
O.  R.  R.  Co.  which  thereby  came  into  possession  and  thereafter 
continued  in  possession  of  said  land,  and  there  was  no  privity  either 
of  contract  cr  estate  between  A.  and  the  R.  W.  &  O.  R.  R.  Ca 
and  the*  latter  was  not  even  the  tenant  by  sufferance  of  *' A.,"— 
ffdfl^  tliHt  it  was  not  necessary  that  **  A."  demand  possession  of  said 
Innd  from  the  R.  W.  Ss  O.  R.  R.  Co.  before  bringing  an  action  of 
•jccimcut  tlicrcfor.r*] 


1 
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In  siicli  a  casp,  the  phiiiitiff,  if  he  succeeds,  is  entitletl,  ns  <lain:i!;o8, 
to  the  ubsoluie  vulue  of  the  use  auU  occupation  of  s.-iifl  innd  for 
the  period  it  was  in  possession  of  the  R.  W.  &0.  H.  U.  ^ •<>[**] 
and  the  defendant  is  not  liable  for  the  deprcciatiou  iu  ihe  vaUu*  of 
the  land,  caused  by  the  hiyinj^  of  the  tr:ick.[*'] 

If  the  defendant,  iu  an  action  of  ejectment,  is  nof.  a  tenant  for  y(  ars. 
or  from  yctir  to  year,  or  from  month  to  month,  or  at  will,  or  even 
by  sufferance,  there  can  be  no  pretense  that  a  notice  to  quit  ot 

.  demand  of  possession  is  necessary  liefore  the  action  is  bron<;  't.l^J 

Where  a  street  was  not  laid  out  by  the  process  of  condcmnuiion  or 
other  legal  proceeding,  but  by  the  dedication  of  the  owners,  the 
fee  thereof  remained  in  the  owner,  while  the  public  acquired  a 
right  of  way  only.[*] 

Where  land  is  laid  out  as  blocks  bounded  by  streets  dedicated  by 
the  owners  to  that,  use,  which  bli»ckt*  are  subdividetl  into  lots,  and 
premis(>s  are  conveyed  as  a  lot  by  number  in  a  block  by  nun.ber, 
the  presumption  is  raised  thereby  that  the  title  extends  to  the  cen- 
ter of  the  adjacent  streets,[*j — accordingly  Heldy  where  prtmiseS 
so  described  were  conveyed  by  one  owning  the  fee  to  the  center  of 
the  street,  that  the  presumption  was  that  she  intended  to  convey 
to  the  center  of  the  street,  unless  from  the  language  used  by  her 
in  conveying,  a  contrary  intention  a|i|>eared  so  clearly  as  to  make 
any  other  construction  unreasonable ;[>^]  that  where  the  premises 
tvcrc  dcs(!ribed  as  commencing  at  **  the  north  east  corner  of  said 
block  at  the  intersection  "  of  iwo  streets  (named),  and  proceeding 
*'  thence  south  on  **  one  of  said  streets,  and  the  block  extended  to 
the  center  lines  of  the  said  streets,  the  starting  point  was  at  the 
intersection  of  the  center  lines,  and  the  first  course  on  one  of  said 
streets  meant  on  the  center  line  thereof  ;[i<]  that  an  inconsistency 
in  the  second  course  or  distance  must  yield  to  the  starting  point 
which,  under  ordinary  circumstances,  controls  all  other  coui-scs 
and  distances. [''] 

The  plaintiff,  in  an  action  of  ejectment,  who  owns  land  and  the  fee 
of  the  adjacent  street  to  the  center  thereof,  is  entitled  to  recover 
from  a  railroad  com|)nuy  which  has  intruded  thereon  his  land  and 
the  adjacent  street  to  the  center  thereof,  subject  to  the  easement 
of  the  public.[»J 

The  d:imnges  recoverable  in  an  action  of  ejectment  are  limited  to 
tl;e  real  property  recovered,  and  do  not  include  the  injury  to 
adjacent  property ;["]  but  its  situation  with  reference  to  the  adja- 
cent lands  may  be  considered,]"]  where  there  are  no  rents  »nd 
profits,  the  damnges  are  the  value  of  the  use  and  occupation  for 
the  period  not  exceeding  six  years,  that  the  defendant  has  been  in 
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possession,  [1^,"]  and  damages  caused  by  bis  predecessors  are  not 
included.  [*»,"] 
{Decided  December  81,  1885.) 

Action  of  ejectment. 

The  facts  are  fnlly  stated  in  the  opinion. 

A.  H.  Oreen  and  Oeorge  F.  ComstocJc^  for  plaintiflP. 

E.  B.  Wynn  and  P.  B.  McLennan,  for  defendant. 

Vann,  J. — Block  No.  85,  Syracuse,  as  laid  out 
prior  to  October  20,  1831,  is  bounded  on  the  north  by 
West  Genesee  street,  and  on  the  east  by  Franklin 
street.  Since  the  year  1869  the  plaintiff  has  been 
seized  in  fee  of  a  parcel  of  land  on  the  north-east 
corner  of  said  block  with  a  frontage  of  sixty-one  feet 
on  West  Genesee  and  ninety  feet  on  Franklin  streets, 
and  has,  during  the  period  of  its  ownership,  been  in 
the  actual  possession  of  all  of  the  same,  except  a  small 
triangular  strip  hereinafter  described. 

In  the  fall  of  1871,  the  Syracuse  Northern  Railroad 
Company,  a  corporation  organized  under  the  General 
Railroad  Act,  constructed  a  railroad  track  from  its 
former  terminus,  at  a  point  north  of  West  Genesee 
street,  southerly  across  said  street  through  Franklin 
street  to  its  present  terminus  south  of  the  Erie  canal. 
Such  extension  was,  so  far  as  appears,  without  any 
authority  from  the  city  government. 

The  westerly  rail  of  said  track  was  laid  eleven  and 
one-half  inches  west  of  the  north-east  corner  of  said 
block  as  it  is  bounded  by  the  outer  lines  of  said 
streets.  Said  rail  extended  thence  diagonally,  in  a 
southerly  course,  about  twelve  feet  until  it  crossed  the 
westerly  exterior  line  of  Franklin  street,  thus  cutting 
off  a  triangular  strip  containing  about  six  square  feet. 

Vol.  XI.— 16 
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from  said  corner  of  said  block,  with  a  frontage  of 
eleven  and  one-half  inches  on  West  Genesee  and  abont 
twelve  feet  on  Franklin  street. 

Said  track  continued  diagonally  west  of  the  center 
line  of  Franklin  street  for  about  forty-five  feet,  when 
it  crossed  the  center  line  and  proceeded  on  the  easterly 
half  of  said  street  until  it  passed  the  premises  of  the 
plaintiff.  The  projection  of  railroad  coaches  run  upon 
said  track,  is  from  twenty  inches  to  two  feet  beyond 
the  rail  on  either  side.  The  Syracuse  Northern  Rail- 
road Company  thus  occupied  said  portion  of  the 
plaintiffs  premises  from  the  fall  of  1871  until  August, 
1876,  when,  through  the  foreclosure  of  a  mortgage,  it 
was  succeeded  in  such  occupation  and  in  the  owner- 
ship of  said  railroad  by  a  new  corporation  known  as 
the  Syracuse  and  Northern  Railroad  Company,  which, 
in  December  of  the  same  year,  was  consolidated  with 
the  defendant.  During  these  changes  in  ownership 
of  the  railroad  the  location  of  said  track  on  said  part 
of  plaintiiFs  premises  and  in  said  streets  has  remained 
unchanged.  So  far  as  appears,  the  plaintiff  never 
consented  or  objected  to  such  occupation  by  any  one 
of  said  railroad  companies,  nor  received  any  compen* 
sation  for  its  land  or  damages. 

On  April  4,  1883,  the  plaintiff  commenced  this 
action  against  the  defendant,  alleging  in  its  com- 
plaint that  since  July  31,  1875,  it  has  been  the  owner 
of  said  parcel  of  land,  "bounded  on  the  north  by 
West  Genesee  street^  and  on  the  east  by  the  center  of 
Franklin  street ;''  and  entitled  to  the  possession 
thereof  ;  that  on  August  1, 1875,  the  defendant  entered 
"into  said  premises  and  ousted  the  plaintiff  and  has 
ever  since  unlawfully  withheld  from  plaintiff  the  pos- 
session thereof,  running  and  operating  its  said  railroad 
upon  and  across  the  same,  greatly  depreciating  and 
injuring  said  propcfrty  and  the  value  thereof,  to  the 
great  damage,  &c." 
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The  demand. for  relief  is  that  '*the  defendant  be 
adjudged  to  surrender  the  possession  of  said  real 
estate  to  plaintiff,  and  to  pay  plaintiffs  said  damages 
to  the  sum  of  $6,000  besides  costs."  No  demand  of 
possession  is  either  alleged  or  proved. 
^  The  action  by  mntnal  consent  was  tried  before  the 
court  withoat  a  jury,  and  toward  the  close  of  the  evi- 
dence the  plaintiff  moved  to  amend'  its  complaint  so 
as  to  recover  the  difference  between  the  value  of  the 
premises  described  in  the  complaint  before  and  after 
the  railroad  was  constructed,  arrd  to  obtain  other 
relief ;  but  the  motion  was  denied,  upon  the  ground 
that  it  was  substantially  the  commencement  of  a  new 
action  under  the  form  of  an  amendment  to  the  com- 
plaint, and  the  action  i>roceeded  upon  its  origimil 
theory. 

The  answer  admits  the  corporate  character  of  the 
plaintiff  and  the  defendant,  and  the  ownership  by  the 
latter  of  the  railroad  in  question,  but  as  to  all  the 
other  allegations  of  the  complaint  denies  knowledge 
or  information  sufficient  to  form  a  belief.  Neither  in 
Its  pleadings  nor  proof  does  the  defendant  claim  any 
title  to  or  interest  in  the  premises  in  question. 

The  cause  was  submitted  iipon  oral  argument  and 
written  points  on  April  10,  1886. 

Prom  the  foregoing  facts,  with  others  not  recited, 
several  important  questions  arise  for  decision,  which 
will  be  briefly  discussed  in  their  natural  order. 

I.  Is  the  nature  of  defendant's  occupancy  or  posses- 
sion such  as  \o  authorize  an  action  of  ejectment  i* 
.  The  complaint  sets  forth  an  action  to  recover  the 
possession  of  real  property  with  damages  for  withhold- 
ing the  same.  It  neither  alleges  any  other  cause  of 
action  nor  demands  any  other  relief,  not  even  by  a 

«  See  Ahb,  THal  m,  714;  Sidgwick  db  Wait  on  Trial  of  Title  to 
LaruU,  \  721 ;  Code  Civ,  Fro.  |  1502. 
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general  prayer.  This  is,  therefore,  an  action  of  eject- 
ment, and  'the  defendant  insists  that  there  has  been  no 
onster  of  the  plaintiff,  that  its  occupancy  is  not  to  the 
exclusion  of  the  plaintiff,  and  that  the  plaintiff  is  in 
the  actual  possession  of  the  whole  of  the  premises 

in  question. 
[*]         The  undisputed  evidence  shows  that  defendant's 

track  is  partly  upon  plaintiff's  land.  Its  iron 
rails  are  securely  fastened  to  wooden  ties  which  are 
embedded  in  the  earth,  and  thus  a  solid  and  perma- 
nent structure  is  erected  over  which  at  intervals  trains 
of  cars  pass  and  repass.  Although  a  person  can  walk 
over  this  structure  without  difficulty  the  most  of  the 
time,  no  one  can  walk  over  it  or  stand  upon  it  when  a 
train  is  passing.  It  is  then  in  the  exclusive  posses- 
sion of  the  defendant.  For  all  the  purposes  of  a 
17]    railroad  operated  by  steam,  it  is  at  all  times  in 

the  exclusive  i^ossession  of  the  defendant,  as  it 
runs  its  cars  upon  said  track  without  permission  or 
notice  at  any  hour  of  the  day  or  night  that  it  chooses. 
It  is  physically  impossible  for  the  plaintiff  or  its 
agents  to  use  or  enter  upon  the  premises  thus  occu- 
pied by  the  defendant,  except  when  the'  defendant  is 
not  using  them,  and  then  only  by  passing  over  said 

structure. 
[•]  Possession  of  land  means  not  only  that  it  is 

physically  possible  to  use  and  occupy  it  one's  self, 
but  that  every  other  person  is  excluded  from  using  or 
occupying  it,  except  by  permission.  According  to 
either  branch  of  this  definition  the  plaintiff  is  not, 
while  according  to  both  branches  the  defendant  is,  in 

possession. 
[*]         Under  the  Code  it  is  sufficient  if  the  defendant 

exercised  acts  of  ownership  upon  the  premises  at 
the  time  of  the  commencement  of  the  Siction  {Code  Civ. 
Pro.  §  1502  ;2Ii.  8.  304,  part  3,  ch.  6,  tit.  1,  §  4). 
In  Carpenter  v.  Oswego  &  Syracuse  K  R.  Co.  (24 
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N.  Y.  665),  the  defendant  had  laid  down  a  single 
[*J  railroad  track  across  the  plaintiff^ s  land  in  a  street 
of  a  city,  but  had  not  used  the  track  or  the  land 
upon  which  it  stood,  or  any  part  of  it,  except  by  laying 
the  track  upon  it.  Such  track  was  not  even  connected 
with  the  main  track  of  the  railroad  company.  It  was 
held  by  six  of  the  eight  judges  at  that  time  compos- 
ing the  court  of  appeals,  that  the  act  of  the  defendant 
was  sufficient  occupation  to  support  the  action. 

The  learned  counsel  for  the  defendant  insists  that 
the  plaintiff  has  never  been  out  of  possession,  because 
it«  president  for  the  past  thirty  years  so  testified  when 
upon  the  stand,  and  that  there  is  no  evidence  to  con- 
tradict such  statement.  An  examination  of  the  sten- 
ographer's minutes  shows  that  that  gentleman  did  so 
testify  in  a  general  way,  both  on  his  direct  and  cross- 
examination,  referring  to  the  entire  property  of  the 
plaintiff  on  the  corner  of  West  Genesee  and  Franklin 
streets.  Reading  his  whole  testimony  together,  how- 
ever, it  is  evident  that  he  did  not  intend  to  include 
the  property  in  dispute,  but  only  that  part  in  the 
undisputed  possession  of  the  plaintiff.  No  fair  mind 
can  conclude  that  he  intended  to  be  understood  as 
denying  that  the  defendant's  track  and  ties  are  upon 
the  triangular  strip  in  question.  Moreover,  it  was 
admitted  by  the  defendant  upon  the  trial,  subject  to 
correction,  that  it  went  into  possession  "about  1878." 
The  uncontradicted  evidence  of  the  engineer  called  by 
the  plaintiff,  the  map  treated  as  correct  by  bpth 
parties,  and  the  examination  of  the  experts  as .  to 
value,  all  show  that  the  defendant's  railroad  track  is 
upon  a  corner  of  the  plaintifPs  land. 

11.  Is  it  necessary  to  allege  or  prove  a  demand  in 
order  to  maintain  this  action) 

No  privity  either  of  contract  or  estate  existed 
between  the  plaintiff  and  defendant.  The  latter  was 
not  a  tenant  of  the  former,  even  by  sufferance.    It 


246  CIVIL    PROCEDURE    REPORTS. 


Gas  Light  Co.  t.  Homo,  &c.  R.  R.  Co. 


claims  no  right  to  possession  in  its  answer.  It  never 
bad  the  consent  of  the  plaintiff,  so  far  as  appears, 
either  to  take  or  to  continue  in  possession.    It  was  a 

mere  intrnder,  taking  the  place  of  an  original 
[^]    trespasser,  innocently  perhaps,  but  still  without 

any  right  whatever.    Under  these  circumstances 

no  demand  was  necessary. 
f  ]         If  the  defendant  in  ejectment  ^^  is  not  a  tenant 

for  years,  or  from  year  to  year,  or  from  month  to 
month,  or  at  will,  or  even  by  sufferance,  there  can  be 
no  pretense  that  a  notice  to  quit,  or  demand  of  pos- 
session, is  necessary  before  the  action  is  brought" 
(Sedgw.  d;  Wail  on  Trial  of  Title  to  Land,  §§  375-377 ; 
Wood  V.  Wood,  83  N.  7.  675 ;  Livingston  v.  Tanner, 
14  Id.  64 ;  Jackson  v.  Cuerden,  2  Johns.  Cas.  3C3 ; 
Jackson  v.  Tyler,  2  Johns.  444).* 

III.  The  extent  of  the  plaintiff's  recovery  in  land. 
Tlie  proof  shows  that  the  plaintiff  has  an  indefeas- 
ible title  in  fee  simple  to  the  small  triangular  strip  at 
the  corner  of  West  Genesee  and  Franklin  streets,  with 
a  frontage  of  eleven  and  one-half  inches  on  the  for- 
mer and  about  twelve  feet  on  the  latter.  Its  right  to 
recover  this  strip  cannot  be  successfully  disputed,  but 
its  claim  to  also  to  recover  the  fee  to  a  part  of  the 
western  half  of  Franklin  street,  subject  to  the  ease* 
ment  of  the  public  to  use  it  as  part  of  the  highway,  is 

not  so  clear. 
[•]       '  Franklin  street  was  not  laid  out  by  the  process 

of  condemnation  or  other  legal  proceeding,  but  by 
the  dedication  of  the  owners.  Hence  the  fee  remained 
in  the  owners,  while  the  public  acquired  a  right  of 
way  only. 

Block  No.  85,  which  includes  the  premises  in  ques- 
tion, was  laid  out  as  a  block  bounded  on  the  north  by 
West  Genesee  street  and  on  the  east  by  Franklin 


*  See  also  Abb^  Trial  JBhf.  714  ;  Code  Civ.  Pro.  §  1515. 


CIVIL    PROCEDURE    REPORTS,  247 


Gas  Light  Co.  9.  Rom^,  &c.  R.  R.  Co. 


Street,  and  was  subdivided  into  lots,  prior  to  October 
20,  1831,  the  date  of  the  earliest  conveyance  read  in 
evidence.  From  and  including  that  deed  the  premises 
have  been  conveyed  as  a  lot  by  number  in  a  block 
[*]  by  number,  which  raises  the  presumption  that 
the  title  extends  to  the  center  of  the  adjacent 
streets  (Bissell  v.  N.  Y.  C.  R.  K  Co.,  23  JV.  Y.  61 ; 
Perrin  v.  N.  Y.  C.  R.  R.  Co.,  36  JV..  T.  120). 

The  plaintiff  acquired  title  to  that    part  of  the 
premises  affected  by  this  litigation  on  May  27, 1869, 
by  conveyance  from  one  Thankful  W.  Sprague,  who, 
without  question,  owned  to  the  center  line  of  Franklin 
street.     Two  years  before,  she  had  conveyed  the  adja- 
cent lands  on  West  Genesee  street,  and  hence,  when 
she  conveyed  to  the  plaintiff,  she  had  no  motive  for 
reserving  the  west  half  of  Franklin  street.    As 
["]   she  .owned  to  the  center  of  the  street,  the  pre- 
sumption is  that  she  intended  to  convey  to  the 
center,  unless,  from  the  language  used  by  her  in  con- 
veying, a  contrary  intention  appears  so  clearly  as  to 
.  make  any  other  construction  unreasonable  {Sedgw.  & 
Wait  Trial  of  Title  to  Land,,  %  857 ;  3  Kent  Comm. 
433-4).     She  commences  her  description  at  '*the 
["]    north-east  corner  of  said  block  (85),  at  the  inter- 
section of  West  Genesee  and  Franklin  streets," 
and    i>roceeds   "thence  south  on  Franklin    street." 
There  can  be  no  doubt  from  the  evidence,  under  the 
authorities,  that  block  85  extended  to  the  center  lines 
of  said  streets,  and  therefore  it  is  clear  that  the  start- 
ing point  is  at  the  intersection  of  the  center  lines,  and 
that  the  first  course  on  Franklin  street  means  on  the 
center  line  of  that  street  (Seneca  Nation  v.  Knight,  23 
N.  Y.  498 ;  Bissell  v.  N.  Y.  Central  R.  R.  Co.,  23  Id.  61 ; 
Luce  V.  Carley,  24  Wend.  451).    The  admitted  in- 
[**1   consistency  of  the  second  course  or  distance  is  all 
that  there  is  to  base  an  argument  upon  that  Mrs. 
Sprague  intended  to  reserve  that  jyart  of  the  street 
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lying  in  front  of  the  premises,  but  this  must  yield  to 
the  starting  point,  which  under  ordinary  circumstan- 
ces controls  all  other  courses  and  distances  (White's 
Bank  of  Buffalo  v.  Nichols,  64  If.  T.  66).  It  is  prob- 
able  that  if  sbe  intended  to  make  any  reservation  at 
all,  it  was  a  portion  of  the  west  part  of  her  premises, 
which  would  be  of  some  value,  and  not  a  part  of  the 
street,  which  would  be  of  no  value  to  her  as  she  owned 
no  abutting  lands. 

These  views  are  confirmed  by  the  reference  to  the 
mortgage,  that  follows  the  description  by  metes  and 
bounds,  and  especially  by  the  final  clause,  which  sums 
up  the  intention  of  the  grantor  and  conveys  by  lot 

and  block  number. 
[*"]  The  plaintiff  is,  therefore,  entitled  to  recover 
not  only  the  triangular  strip,  in  fee,  but  also,  sub- 
ject to  the  easement  of  the  public,  that  part  of  Frank- 
lin street  lying  east  of  its  premises  occupied  by  the 
defendant's  railroad  track  <( Wager  v.  Troy  Union  R. 
R.  Co.,  25  2V.  Y.  626  ;  Carpenter  v.  Oswego  &  Syracuse 
R.  R.  Co.,  24  Id.  665  ;  Williams  v.  N.  Y.  C.  &  H.  R. 
R-  R.  Co.,  16  Id.  97 ;  S.  C,  on  second  appeal,  78  Id. 
423). 

IV.  The  extent  of  the  plaintiffs  recovery  in  money. 
By  section  1531  of  the  Code  of  Civil  Procedure,  it  is 
provided  that  in  an  action  to  recover  real  property, 
"the  plaintiff,  where  he  recovers  judgment  for  the 
property,  or  possession  of  the  property,  is  entitled  to 
recover,  as  damages,  the  rents  and  profits,  or  the 
value  of  the  use  and  occupation,  of  the  real  property 
recovered,  for  a  term  not  exceeding  six  years." 
["]  As  in  this  case  there  were  no  rents  or  profits,  the 
precise  question  is,  what  was  the  value  of  the  use 
and  occupation  of  the  real  property  recovered  i 

In  its  complaint  the  plaintiff  claims  the  right  to 
recover  the  whole  of  lot  7,  in  block  85,  but  as  it  has 
been  in  the  uninterrupted  possession  of  all  of  that  lot 
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except  the  triangalar  piece  on  the  north-east  corner, 
and  that  part  of  the  west  half  of  Franklin  street 
adjacent  to  said  lot  occupied  by  the  track  of  the 
defendant,  or  a  strip  about  forty-five  feet  long,  it  can 

recover  only  the  latter. 
['*]         The  ultimate  question  as  to  the  amount  of 

damages,  therefore,  is,  what  is  the  value  of  the 
absolute  use  and  occupation  of  the  triangular  piece 
that  the  plaintiff  is  to  recover  in  fee,  and  the  value  of 
the  limited  use  and  occupation  of  the  strip  in  the 
street  about  forty-five  feet  long,  that  it  is  to  recover 

subject  to  the  easement  of  the  public  i 
["]         The  access  of  the  plaintiff  to  its  land  from 

Franklin  street  was  so  obstructed  when  the  rail- 
road track  was  first  laid  down,  as,  according  to  the 
evidence,  to  immediately  depreciate  the  value  of  such 
land,  but  the  defendant  is  not  liable  for  that  depreci- 
ation, for  it  did  not  cause  it.  The  original  damage, 
inflicted  when  the  road  was  built,  the  damages  accru- 
ing from  that  time  until  the  organization  of  the  Syra- 
cuse and  Northern  Kailroad  Company,  a  period  of 
four  years,  and  the  damages  accruing  from  the  latter 
date  until  April  4,  1877,  or  six  years  before  the  com- 
mencement of  this  action,  cannot  be  considered  except 
to  separate  that  which  was  done  by  others  from  that 
which  was  done  by  the  defendant  and  to  entirely 
exclude  it  in  the  assessment  of  damages. 

There  can  be  no  recovery,  in  this  action  of  eject- 
ment, for  damages  to  the  adjacent  property,  for  that 
is  not  recovered.  The  damages  are  limited  to  *'  the 
real  property  recovered'^  {Code  Civ.  Pro.  §  1531).  Its 
situation  with  reference  to  the  adjacent  lands  may, 
however,  be  considered. 

Under  these  circumstances,  the  evidence  of  the 
experts,  which  was  not  limited  to  the  property  to  be 
recovered,  but  included  the  entire  lot,  or  in  some 
instances  the  eastern  half  thereof,  is  of  comparatively 
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little  valae.  Even  upon  this  basis  they  railed  in  their 
estimate  of  the  defMreciation  in  value,  from  $3,000  to 
nothing  whatever. 

limiting  the  damages  to  the  land  recovered,  situa- 
ted as  it  was  with  reference  to  the  remaining  land  of 
the  plaintiff,  nnder  all  the  circamstances,  I  have  eon* 
clnded  that  the  sum  of  $60  per  year  since  April  4, 
1877,  is  the  amount  of  damages  sustained  by  the 
plaintiff  that  I  am  at  liberty  to  award  in  this  action 
in  its  present  form. 

Findings  may  be  prepared  accordingly  and  served 
with  a  copy  of  this  opinion  upon  the  attorney  for  the 
defendant,  who  is  at  liberty  to  suggest  amendments  if 
he  so  desires. 


LIBBET,  Appellant,  v.  MASON,  Respondent. 

Estate  of  LYDIA  C.  LIBBEY,  Deceased. 

Supreme   Court,    Second   Department,    General 

Term,  December,   1886. 


§  2662. 

Letter$  of  €uUnini$traUcm — When   riot  neceuary    to  cite  n&n-rmdent 
on  appUeation  for-^Effoct  qf  non^endence  on  right  to. 

Where  a  resident  of  this  State  died  id  testate,  within  the  State,  lear- 
log  a  married  daughter  who  was  also  a  resident  of  this  State,  and 
a  husband  who  resided  in  the  State  of  Maine,  and  the  daughter 
petitioned  for  letters  of  administration  on  the  decedent^s  estate, 
but  no  citation  was  issued  to  the  husband,  and  thereafter,  and 
before  letters  were  granted  to  her,  the  decedent's  husbakid  also 
petitioned  for  letters  of  administration, — Held^  that  letters  of 
administration  were  properly  granted  to  the  daughter  and  denied 
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the  decedent's  bitsband  ;  that  the  husband  being  a  non-resident, 
it  was  not  necessary  to  cite  him,  and  when  it  is  not  necessary  to 
cite  a  person,  letters  may  be  granted  to  the  petitioner  ;  and  that 
the  petition  filed  by  the  husband  had  no  relevancy  in  the  daughter's 
proceedings  beyond  what  it  might  declare,  respecting  his  resi- 
dence. 

Where  it  appears  that  a  person  owns  a  place  in  the  State  of  Maine 
and  has  been  accustomed  to  pass  most  of  his  time  there,  and,  above 
all,  has  voted  regularly  in  that  State,  the  proof  is  decisive  of  resi- 
dence in  Maine,  as  well  under  the  laws  of  that  State  as  under  our 
laws. 

Where  a  wife  dies  intestate,  leaving  her  husband  and  an  only  daughter 
surviving,  the  husband,  by  the  Revised  Statutes  (2  R  8,  290,  §  27), 
has  the  better  right  to  administer  on  the  estate  of  the  decedent. 

{Jkdded  December  28,  188G.) 


Appeal  from  an  order  of  the  surrogate  of  Kings 
county  refusing  administration  to  the  husband  of  the 
intestate,  and  granting  it  to  the  married  daughter  of 
the  intestate. 

• 

The  intestate,  Lydia  C.  Libbey,  was  the  wife  of  the 
appellant.  She  died  in  the  city  of  Brooklyn,  in  Feb- 
ruary, 1886,  leaving  her  husband  and  one  daughter, 
the  respondent,  her  only  next  of  kin.  She  left  both 
real  and  personal  property.  The  respondent  is  intes- 
tate's daughter  by  a  first  husband  and  is  the  wife  of 
one  Sumner  A.  Mason.  There  is  no  issue  of  the 
second  marriage  between  John  Libbey,  the  appellant, 
and  the  intestate.  A  contest  arose  before  the  surro- . 
gate  of  Kings  county  between  the  husband  and: 
daughter,  each  claiming  administration.  The  husband, 
based  his  claim  upon  prior  right  nnder  the  Revised 
Statutes.  The  daughter  opposed,  stating  as  the  prin- 
cipal ground  his  alleged  residence  in  Maine,  and 
objecting  also  to  his  age  (eighty-two  years)  and  conse- 
quent incapacity.  The  surrogate  granted  letters  to 
the  daughter  and  refused  them  to  the  husband.    An 


\ 
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order  was  entered  by  the  snrrogate  adjudging  appel- 
|lant  a  non-resident  and  awarding  to  respondent  letters 
of  administration.     From  tbat  order  this  appeal  was 
taken. 

Chauncey  B.  Ripley  and  A.  B.  Tappen^  for 
appellant. 

The  hnsband  is  fnlly  qnalified  and  is  entitled  to 
administration  on  the  estate  of  his  wife  in  preference 
to  any  other  person.  The  hnsband  is  primarily  enti- 
tled to  administration  under  the  statute.     3  R.  S. 

(7th  ed.)  2290,  §§  27,  28,  29,  32 In  Estate 

of  Cnrser  (89  N.  Y.  401),  the  court  of  appeals  declares 
that  the  statute  giving  preference  to  single  before  mar- 
ried women  in  the  grant  of  administration  and  other 
similar  provisions  are  in  force;  and  at  page  404  the 
court  presents  forcible  reasons  why  married  woman 
may  not  satisfactorily  administer  an  estate,  to  wit : 
*'The  possible  influence  of  the  husband  over  the  wife," 
etc.,  etc. 

The  daughter's  right  is  subordinate  and  cannot  in 
this  case  be  preferred  to  the  right  of  the  husband.  3 
R.  8,  (7th  ed.)  2290,  §§  28,  29  ;  Estate  of  Curser,  89 
If.  Y,  401. 

The  surrogate  erred  in  claiming  that  he  could 
exercise  judicial  discretion  under  section  2662  of  the 
Code  to  the  prejudice  of  the  husband.  The  Code, 
section  2662,  does  not  change  any  of  the  statutory 
provisions  above  quoted  ;  nor  does  it  apply  to  the  case 
at  bar.  That  section  of  the  Code  permits  the  surro- 
gate to  cite  or  not  cite  non-residents  of  the  State  in 
his  discretion.  If  not  cited,  the  non-resident  is  in  no 
respect  prejudiced  by  this  section,  provided  he  appear 
voluntarily.  The  surrogate  did  not  in  this  case  cite 
the  husband  as  a  non-resident ;  the  husband  came 
before  the  court  voluntarily  with  his  petition  and 
bond  and  oath  of  qualification.    He  was  the  first  to 
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comply  with  the  statute  in  filing  his  bond,  and  he 
came  with  all  his  rights  unimpaired.  If  the  husband 
had  been  cited,  he  could  have  come  in  and  claimed 
his  right  to  administer  to  the  exclusion  of  the  married 
daughter  (Code  Civ.  Pro.  §  2662)  .  .  .  Section  2662 
of  the  Code  does  not  impair  any  right  of  the  applicant 
John  Libbey,  unless  as  therein  expressed — namely,  the 
right  to  service  of  citation  in  case  he  be  a  non-resi- 
dent. The  Revised  Statutes  (3  B.  S.  7th  ed.  2290, 
§§  28-32)  are  not  repealed  by  the  Code  (§  2662) ;  nor 
are  the  two  enactments  inconsistent  or  repugnant.  If 
the  Legislature  had  intended  to  repeal  the  former  by 
the  latter  enactment  it  would  have  said  so  directly  in 
terms  or  by  necessary  implication.  The  statutory  right 
of  the  husband  to  administer  on  the  personalty  of  his 
wife  has  existed  from  the  earliest  times,  and  he  cannot 
be  deprived  of  it  by  wrong  inferences  or  an  errone 
ous  exercise  of  judicial  discretion  (Matter  of  Curser, 
89  N.  r.  405  ;  Harrison  v.  McMahon,  1  Bradf.  286). 

The  bad  logic  which  the  respondent  relied  upon  in 
the  surrogate's  court  seemed  to  be  this  si  Under  sec- 
tion 2662  of  the  Code,  the  surrogate  may  omit  to  cite 
before  him  a  non-resident  who,  if  he  were  a  resident, 
would  be  entitled  to  citation  and  to  administration. 
The  surrogate  did  not  cite  the  husband  in  this  case, 
and  therefore  he  lost  all  his  rights  to  administration. 
This  reasoning  is  fallacious  because  of  the  fact  that 
the  husband  (John  Libbey)  appeared  without  any  cita- 
tion, voluntarily,  and  asserted  his  rights,  which  the 
statute  never  contemplated  preventing  {Code  Civ.  Pro. 
§  2662).  Under  the  section  of  the  Code  invoked,  the 
case  of  John  Libbey  is  precisely  the  same,  whether 
he  be  a  resident  or  a  non-resident  of  the  State.  The 
section  has  no  application.  To  apply  that  section 
thrf^-^i  things  must  be  conceded :  (1)  that  he  was  a  non- 
resident of  this  State ;  (2)  that  he  was  not  cited  by  the 
surrogate ;  (3)  that  he  did  not  appear. 
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•  "The  person  entitled  to  a  preference  in  adminis- 
tration cannot  be  excluded  from  his  right,  except  in 
the  cases  enumerated  in  the  statutes"  (Harrison  v. 
McMahon,  1  Bra<if.  283).  The  Revised  Statutes  (3  £. 
S.  7tb  ed.  2291),  enumerate  the  disabilities  as  follows: 
§  32.  A  person  convicted  of  an  infamous  crime  ;  a  per- 
son  incapable  by  law  of  making  a  contract ;  an  alien 
not  a  resident  of  the  State ;  a  person  under  twenty- 
one  years  of  age  ;  a  person  adjudged  incompetent  by 
reason  of  drunkenness,  improvidence,  or  want  of 
understanding.  Married  women  and  unmarried  have 
not  equal  claims. 

Nathaniel  B.  Cooke^  for  respondent. 

Section  2662  of  the  Code  of  Civil  Procedure  is  new ; 
so  noted  by  the  codiiier.  It  undoubtedly  confers  upon 
the  surrogate  power  to  disregard  priority  of  right  in 
a  non-resident  and  commit  administration  to  a  resi- 
dent petitioner.  The  language  is  nnmistakabla ;  the 
non-resident  need  not  be  cited  ;  and  when  that  is  not 
necessary,  the  surrogate  is  empowered  to  grant  letters 
"  to  the  i)etitioner  .  .  .  upon  presentation  of  the 
petition."  By  section  2666,  even  where  a  citation  has 
been  issued,  the  surrogate  is  directed  to  make  ^'  such 
a  decree  in  the  premises  as  justice  requires.  The  de- 
cree may  award  administration  to  any  party  to  the 
special  proceeding."  Does  not  this  language,  with 
reference  to  the  grant,  indicate  that  the  surrogate  has 
the  right  of  selection  ?  There  certainly  is  no  question 
that  in  the  present  case, — ^Mrs.  Mason's  petition  hav- 
ing been  first  filed  and  no  citation  ^'  to  non-residents" 
having  been  issued, — the  surrogate  might,  as  he  did, 
make  ''a  decree  granting  to  the  x>etitioner  letters'r 
(§  2662). 

Barnard,  P.  J.— The  conclusion,  of  the  surrogate 
that  the  petitioner  Libbey  is  a  resident  of  the  State  of 
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Maine  is  well  supported  by  the  evidence.  The  proof 
shows  that  he  owns  a  small  place  in  Orono,  Penobscot 
county,  in  that  State  ;  that  he  has  been  accnstomed  to ' 
pass  most  of  the  time  there ;  and,  above  all,  that  he 
has  voted  regularly  in  that  State.  This  is  a  decisive 
proof  of  residence  under  the  laws  of  Maine,  as  well  as 
under  our  laws.  The  evidence  also  shows  that  the 
petitioner  Mason  resides  in  Brooklyn,'  New  York. '  A 
temporary  change  of  domicile  for  the  purpose  of 
educating  his  children  (Dupuyt?.  Wortz,  63  JV.  T. 
666). 

The  sole  question  then  is  whether  the  granting  of 
the,  letters  to  Mrs.  Emma  Mason  was  proper.  The 
petitioner  Libbey  was  the  husband  of  Lydia  C.  Lib- 
bey, the  deceased,  intestate.  The  petitioner,  Mrs. 
Mason,  was  the  daughter  (only  daughter)  of  the  intes- 
tate. The  husband  by  the  Revised  Statutes  had  the 
better  right  (3  B.  S.  7th  ed.  2290,'  §  27). 

By  the  Code  of  Civil  Procedure,  however,  it  is  pro- 
vided that  non-residents  of  equal  or  better  right  than 
a  petitioner  to  administration  upon  the  estate  of  a 
deceased  person  need  not  be  cited,  and  that,  when  it 
is  not  necessary  to  cite  a  person,  letters  may  be  granted 
to  a  petitioner  (§  2662). 

The  petition  of  Mrs.  Mason  was  presented  to  the 
surrogate,  and  no  citation  was  issued  to  the  husband. 
Letters  to  her  were  therefore  properly  granted  under 
this  section,  if  the  husband  was  a  resident  of  the  State 
of  Maine — about  which  fact  there  is  no  doubt.  His 
petition,  even  if  made  before  the  actual  granting  of 
letters  to  Mrs.  Mason,  had  no  relevancy  beyond  the 
fact  that  he  declared  himself  therein  to  be  a  resident 
of  Kings  county,  N.  Y.  If  that  was  true,  then  a  cita- 
tion should  have  been  issued  to  him  ;  but  it  was  not 
the  fact,  and  the  petition  failed. 

The  surrogate's  decree  was  therefore  right,  and 
should  be  affirmed,  with  costs. 


•  y.: 
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affirmed  with  costs,  to  be  paid  by  the  appellant  per- 
sonally. 

Peatt,  J.,  concurred. 


SMITH  V.  JOYCE. 


N.  Y.  Court  of  Common  Pleas,  General  Tebk, 

November,  1886. 

§§757,  etseg.,  763. 

Abatement  and  renval — Effect  of  death  of  plaintiff'  in' foreeUmu^ 
action  btfore  entry  of  judgment — Report  of  referee  to  compute 

amount  due. 

The  report  referred  to  in  section  768  of  the  Code  of  Civil  Procedizre, 
— which  provides  that  'Mf  either  party  to  an  action  dies  .  .  «  . 
after  a  verdict,  report  or  decision,  or  an  interlocutory  jadgment, 
but  before  final  judgment  is  entered,  the  court  must  enter  final 
judgment  in  the  name  of  the  original  parties,''  unless  the  report, 
«&c.,  is  set  aside, — is  a  decision  by  a  referee  which  determines  the 
rights  of  the  parties  to  a  controversy  as  they  would  be  determined 
by  a  verdict,  decision  of  a  judge  or  interlocutory  judgment,  and 
does  not  include  the  report  of  a  referee  to  compute,  take  proofs, 
Ac,y  in  a  foreclosure  suit. 

//  eeemif  that  said  section  does  not  embrace  judgments  by  default. 

Where,  in  an  action  for  the  foreclosure  of  a  mortgage,  in  which  all 
the  defendants  except  infants  made  default  in  pleading,  and  the 
latter  interposed  the  usual  general  answer  by  guardian  ad  litem, 
the  plaintiff  died  after  the  report  of  a  referee  appointed  '*  to  com- 
pute the  amount  duo  to  the  plaintiff  for  the  principal  and  interest 
upon  the  bond  and  mortgage  sot  forth  in  the  plaintiff's  complaint, 
and  also  to  take  proof  of  the  facts  and  circumstances  stated  in  the 
plaintiffs'  complaint,  and  to  examine  the  plaintiff  or  his  agent  on 
uath  as  to  any  payments  which  have  been  made," — Heldf  that  the 
action  should  have  been  revived  before  judgment  was  entered  on 
such  report,  but  that  the  failure  to  revive  ft  did  not  render  the  judg- 
ment void  but  irregular  ;  that  a  sale  thereunder  was  not  void  but 

Vol.  XI.— 17 
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merely  irregular,  and  that  only  because  of  the  irregularity  of  the 
judgment,  and  that  the  title  of  a  purchaser  thereat  was  not  unmar- 
ketable. 

De  Forest  t,  Farley  (62  K  7.  628),  followed ;  (Jerry  «.  Post  (18  Bow. 
Pr.  118),  not  followed. 

The  title  of  a  purchaser  at  a  judicial  sale  is  not  affected  by  defects  in 
proceedings  which  rendered  the  judgment  irregular  and  in  conse- 
quence of  which  it  might  have  been  set  aside. 

It  9e0mif  that  it  is  only  where  a  party  against  whom  a  judgment  is 
rendered  dies  before  the  verdict,  report,  or  decision  against  him, 
that  the  judgment  is  absolutely  void. 

It  seemtt,  that  the  death  of  a  party  to  a  forccfosure  action,  whether 
plaintiff  or  defendant,  after  judgment,  does  not  affect  a  sale  there- 
under or  necessitate  the  revival  of  the  aotion. 

(fieeided  November,  1886.) 

Controversy  snbmitted  without  action  under  sec- 
tions 1279  et  seq.  of  the  Code  of  Civil  Procedure. 

Plaintiff  contracted  to  sell  to  defendant  a  certain 
plot  of  land.  Defendant  objected  to  the  plaintiff's 
title  upon  the  ground  that  it  was  derived  through  a 
judgment  of  foreclosure  and  sale,  made  in  an  action 
in  which  the  sole  plaintiff  died  three  days  before 
the  signing  and  entry  of  said  judgment,  and  no 
proceedings  to  revive  said  action  were  ever  taken. 
Plaintiff  delivered  a  deed  of  said  premises  and  defend- 
ant paid  the  purchase  money  therefor,  but  upon  condi- 
tion that  the  same  should  be  refunded  in  case  this 
court  should  hold  that  said  title  was  defective  or 
unmarketable,  and  thereupon  said  premises  should  be 
reconveyedto  plaintiff. 

The  title  of  the  plaintiff  herein  to  said  premises 
was  derived  from  and  through  a  judgment  of  foreclose 
ure  and  sale,  signed  January  22, 1879,  in  an  action  in 
the  supreme  courr  of  the  State  of  New  York,  and  tiled 
in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  on  January  23,  1879,  to  which  action  tbe 
plaintiff  herein,  being  the  jnortgagor,  was  a  party; 
defendant. 
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It  was  conceded  that  the  action  wasr  regularly  com- 
menced and  prosecnted  down  to  the  making,  on 
November  1,  1878,  of  an  order  appointing  a  referee 
^'  to  compnte  the  amount  due  to  the  plaintiff,  for  the 
principal  and  interest  upon  the  bond  and  mortgnge  set 
forth  in  the  plaintiff^s  complaint,  ....  and  also  to 
take  proof  of  the  facts  and  circumstances  stated  in  the 
plaintiff^s  complaint,  and  to  examine  the  plaintiff  or 
his  agent  on  oath  as  to  aay  payment  which  may  have 
been  made."  This  order  was  made  upon  the  consent 
of  the  attorneys  for  the  guardian  ad  litem  of  infant 
defendants,  and  i^ecited  that  due  proof  Imd  been  filed 
'*  of  the  service  of  the  summons  in  this  action  more 
than  twenty  days  since,  either  i>ersonally  within  this 
State,  or  by  publication,  on  all  the  defendants,  and 
that  no  answers  or  demurrers  to  the  complaint  have 
been  put  in  by  any  of  them,  except  theanfant  defend* 
ants,  who,  by  their  guardian  ad  litem^  have  put  in  the 
usual  general  answer ;  and  that  the  time  to  answer  or 
demur  has  expired  as  to  all  of  them.'' 

The  referee  made  his  report  in  accordance  witl^ 
said  order,  and  delivered  it  to  the  plaintiff's  attorney 
therein  on  January  18,  1879,  who  on  the  same  day 
served  notice  of  motion  for  the  relief  demanded  in  the 
complaint.  On  January  19,  1879,  three  days'  before 
the  hearing  of  said  motion,  the  plaintiff  in  said  action 
died,  leaving  a  last  will  and  testament,  in  and  by 
which  he  appointed  executors  thereof,  which  will  was 
proved  and  letters  testamentary  issued  thereon,  March 
18,  1879. 

No  motion  or  proceedings  to  revive  said  action  of 
foreclosure  and  sale  were  ever  made  or  taken. 

On  January  22,  1679,  an  alleged  judgment  of  fore- 
closure and  sale,  in  the  usual  form  of  such  judgments, 
was  granted  in  said  action,  in  the  name  of  the  original 
plaintiff  (then  deceased),  and  entered  on  January  23, 
1879.   Thereafter,  a  certified  copy  of  said  judgment  of 
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foreclosure  and  sale  was  delivered  to  the  referee  there- 
in named  by  the  attorney  who  had  represented  the 
original  plaintiff  in  his  lifetime.  The  premises  were 
thereafter  advertised  for  sale,  as  required  by  law,  and 
on  February  15,  1879,  sold  under  said  judgment  by 
the  referee  named  therein  to  the  plaintiff  herein,  to 
whom  the  referee's  deed  was  delivered  in  February, 
1879,  and  who  thereupon  entered  into  possession  of 
said  premises. 

The  plaintiff  herein  did  not  have  knowledge  at  the 
time  of  the  delivery  of  the  referee's  deed  to  him  of 
said  premises,  and  the  payment  by  him  of  the  con- 
sideration therefor,  that  the  plaintiff  in  said  foreclos- 
ure suit  was  then  dead,  or  had  died  at  the  time 
herein  set  forth,  and  only  learned  of  the  facts  set 
forth  regarding  the  time  of  such  death,  since  entering 
into  the  contract  with  the  defendant  herein. 

That  said  Joyce  objected  to  the  title  to  said  prem- 
ises, upon  the  ground  that  the  said  alleged  judgment 
of  foreclosure  and  sale  was  voidable,  invalid  and  of  no 
force  and  effect,  inasmuch  as  the  same  was  made  sub- 
sequent to  the  death  of  the  sole  plaintiff  in  said  fore- 
closure action,  also,  because  the  said  foreclosure  action 
had  not  been  revived  in  the  name  of  the  legal  represen- 
tatives of  said  William  Sidney  Smith,  deceased,  prior 
to  said  alleged  judgment  of  foreclosure  and  sale,  and 
also  upon  the  ground  that  the  said  alleged  foreclosure 
judgment  was  delivered  to  said  referee  after  the  death 
of  William  Sidney  Sniith,  and  also,  because  the  alleged 
sale  thereunder  was  void. 

The  questions  submitted  to  the  court  upon  this 
case  were  as  follows :  I.  Was  it  necessary,  after  the 
defendants  in  the  foreclosure  suit  of  Smith  v.  Smith 
were  in  default,  and  the  matter  had  been  referred  to  a 
referee  to  compute  the  amount  due,  take  proof  of 
facts  and  circumstances  and  the  referee  had  made  and 
delivered  his  report,  and  a  notice  of  motion  had  been 
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served  to  confirm  said  report,  and  for  final  judgment 
of  foreclosure  and  sale,  all  during  the  lifetime  of  the 
plaintiff,  that  said  foreclosure  suit  should  have  been 
revived  in  the  name  of  the  executors  of  the  plain tiflf, 
because  the  plaintiff  died  three  days  before  the  grant- 
ing and  entry  of  said  final  judgment  of  foreclosure 
and  sale?  II.  If  so,  did  the  omission  to  revive  said 
foreclosure  suit  in  the  name  of  the  executors  of  the 
plaintiff  under  the  final  judgment  of  foreclosure  and 
sale  rendered  and  entered  therein,  and  the  sale  under 
such  judgment,  render  the  title  of  the  purchaser  at 
such  sale  void  and  legally  defective,  he  having  had  no 
knowledge  of  the  death  of  the  said  plaintiff  at  the  time 
he  took  title  to  said  premises?  III.  Was  the  title  of 
Joseph  Finley  Smith  unmarketable,  because  the  judg- 
ment of  foreclosure  and  sale  was  delivered  to  the  ref- 
eree to  be  carried  into  effect  after  the  plaintiff's  death 
and  before  the  appointment  of  any  executor  or  admin- 
istrator upon  his  estate  ?  IV.  Was  the  title  of  Joseph 
Pinley  Smith  unmarketable  at  the  time  of  the  convey- 
ance to  said  Joyce  as  aforesaid,  for  any  of  the  matters 
hereinbefore  stated?  The  agreement  to  submit  the 
case  provided  that  if  these  questions  were  answered  in 
the  affirmative,  then  judgment  should  be  entered  in 
favor  of  said  Robert  A.  Joyce,  the  defendant,  against 
said  Joseph  Finley  Smith,  the  plaintiff,  for  the  sum  of 
$3,500,  and  interest  from  September  22,  1886,  and  the 
further  sum  of  $35  expense  of  searching  title,  but  with- 
out costs,  and  said  Joyce  is  to  immediately  reconvey 
said  premises  and  deliver  the  possession  thereof  to 
said  Joseph  Pinley  Smith  on  payment  of  said  judg- 
ment, and  if  the  questions  were  answered  in  the  nega- 
tive, then  judgment  is  to  be  rendered  in  favor  of  said 
Smith  against  said  Joyce,  but  without  costs. 

P.  Van  Alstine  {James  A.  HosSy  attorney),  for 
plaintiff. 
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It  was  not  necessary  to  revive  the  foreclosure  snic 
after  the  plaintiff  died,  because  said  plaintiff  died 
after  the  referee  therein  had  made  and  delivered  his 
report,  and  a  motion  was  pending  to  confirm  such 
report,  and  for  final  judgment  .  .  .  Code  Civ.  Pro. 
§  763  ...  By  section  8343,  subdivision  6  of  Code  of 
Civil  Procedure,  '*the  word  'report,'  when  used  in 
connection  with  a  trial,  or  other  inquiry}  means  a  refer* 
ee's  report.*'  .  .  The  death  of  plain  tiff  after  judgment  is 
entered  in  a  foreclosure  suit,  does  not  affect  the  i)ower 
of  the  referee,  in  going  on  to  sell  and  executing  deed 
to  purchase ;  it  is  not  necessary  to  revive  action. 
Lynde  v.  O'Donnell,  21  Bow.  Pr.  34;  Hays  v.  Thomas, 
66  iT.  T.  622  .  .  .  The  plaintiff  was  an  innocent  pur- 
chaser at  a  judicial  sale,  and  his  title  is  not  affected 
by  errors  in  entry  of  judgment.  De  Forest  t>.  Parley, 
iV.  r.  638. 

Meyer  Butzel^  for  the  defendant. 

The  death  of  a  plaintiff,  in  a  foreclosure  case,  before 
judgment  of  foreclosure  and  sale  entered,  renders  the 
judgment,  entered  in  his  name  therein,  and  the  pur- 
chaser's title  under  it  void.  Gerry  v.  Post,  V6  Hov>. 
Pr.  118,  and  cases  there  cited. 

^'  At  common  law  death  abated  all  actions  so  as  to 
put  an  end  to  them  and  comi)el  the  representatives  of 
the  decedent  to  begin,  as  if  the  action  had  never  been 
instituted."  "Various  statutes  were  passed  to  cure 
this  evil  ;  but  in  all  it  will  be  found  that  the  action 
was  suspended  by  the  death,  and  that  no  proceedings 
could  be  had  in  it  until  the  new  parties  were  brought 
in,  except  in  two  special  cases."  Gerry  v.  Post,  supra. 

By  the  Revised  Statutes,  if  a  sole  plaintiff  died 
after  interlocutory,  but  before  final  judgment,  the 
action  did  not  abate,  but  still  it  was  not  to  be  continued 
in  the  name  of  the  deceased — his  executors  or  admin- 
istrators were  to  sue  out  a  scire  facias^  &c.    2  U.  8. 
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i'  387,  part  8,  ch.  7,  tit.  1,  §  2  ;  2  Edm.AQQ  ;  8  R.  8. 6th 

ed.  669.  If  either  party  died  after  verdict,  or  a  plea 
in  confession,  the  court  could  enter  final  judgment  in 
the  names  of  the  original  parties  at  any  time  within 
two  terms  after  the  death  (2  if.  8,  387,  part.  3,  ch.  7, 
tit.  1,  §  4;  2  Edm.  402).  In  chancery  also,  the  same 
statutes  provided  that  no  suit  should  abate  when  the 
cause  of  action  continued,  but  still  the  new  parties 
were  to  be  brought  in  before  the  action  could  proceed. 
Gerry  v.  Post,  supra.    ... 

It  is  contended  on  behalf  of  the  plaintiff  that  the 
report  of  the  referee  computing  the  amount  due,  &c., 
is  a  report  within  the  meaning  of  Code  Civ.  Pro.  §  763. 
This  section  is  but  a  re-enactment  of  like  provisions 
of  the  Revised  Statutes  {supra)  as  construed  by  the 
decisions  of  the  courts,  except  that  the  provision 
requiring  judgment  to  be  entered  within  two  terms 
after  verdict  or  plea  was  omitted.  Comr.'s  Notes  to 
section  763,  Throop's  Ed,  of  New  Code.    .    .    . 

The  term  '^report,"  as  used  in  this  section,  refers 
to  a  report  upon  the  issues  in  an  action.  Any  other 
«  construction  would  lead  to  an  absurd  result ;  it  might 
as  well  be  contended  that  a  report  of  a  referee  to  whom 
it  was  referred  to  take  the  deposition  of  a  i)arty  who 
bad  refused  to  make  an  affidavit  in  th^  action  was  a 
"report"  within  the  meaning  of  this  section.  The 
word  '* report"  was  evidently  inserted  in  this  section 
,  in  accordance  with  the  construction  of  the  sections  of 
the  Revised  Statutes  (supra)  in  the  case  of  Scranton 
«.  Baxter,  3  Sand.  660,  where  it  was  held  that  a  refer- 
ee's report  upon  the  issues  had  all  the  force  and  effect 
of  a  verdict,  and  tdiat  judgment  could  be  entered 
thereon  after  death  of  the  sole  party.  The  construc- 
tion of  the  word  "  decision"  in  said  section  was  like- 
wise limited  to  the  findings  of  fact  and  conclusions  of 
law  signed  by  the  judge,  and  held  not  to  include  an 
opinion  of  the  judge  delivered  upon  the  merits  of  the 
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case,  notwitihstandini^  that  sxich  opinion  stated  the 
facts  and  conclusions  fully,  and  the  proper  jadgment 
to  be  rendered  thereon  ;  and  it  was  further  held  that 
no  Jadgment  could  be  entered  thereon  after  death  of 
party.     Adams  v.  Nellis,-  59  Hoio.  Pr.  386.    .     .     • 

The  delivery  of  the  judgment  of  foreclosure  and 
sale  to  the  referee,  for  execution,  after  plaintiif's 
death,  was  analogous  to  the  issue  of  execution  upon  a 
judgment  after  plaintiffs  death.  It  has  been  repeat- 
edly held  that  such  an  execution  was  void,  and  that 
an  action  in  the  nature  of  a  writ  of  scire  facias  by  the 
legal  representatives  of  the  deceased  plaintiff  was 
necessary  to  issue  such  execution.  Ireland  v.  Litch- 
field, 8  Bosw.  634;  Thurston  v.  King,  1  ^166.  Pr,  126; 
Wheeler  v,  Dakin,  12  How.  Pr.  537  ;  Jay  v.  Martine, 
2  Duer,  654.  In  Lynde  v.  O'Donnell,  12  Abb.  Pr.  286  ; 
S.  C,  21  Ebw.  Pr.  34,  the  court  said  :  *'  A  certified 
copy  of  the  decree  of  foreclosure  and  sale  resembles  a 
fl./a.  upon  a  common  law  judgment,"  although  it  was 
held  that  a  referee  had  power  to  execute  the  decree 
notwithstanding  the  death  of  the  plaintifif  after  its 
entry,  and  after  it  had  been  placed  in  the  referee's 
hands  for  execmtion,  and  pending  the  advertisement 
of  sale  ;  the  distinction  was  clearly  made  between  the 
death  of  the  party  be/orejand  qfter^  the  delivery  of 
the  decree  for  execution.    ... 

A  title  open  to  a  reasonable  doubt  is  not  a  market- 
able one,  and  the  court  cannot  make  it  one  by  passing 
upon  an  objection  depending  on  a  disputed  question 
of  fact,  or  a  doubtful  question  of  law,  in  the  absence 
of  the  party  in  whom  the  outstanding  right  is  vested. 
Fleming  v.  Burnham,  100  N.  T.  1. 

J.  P.  Daly,  J. — The  first  question  in  the  case 
arises  upon  the  construction  of  section  763  of  the 
Code  of  Civil  Procedure,  which  provides '^  "If  either 
party  to  an  action  dies,   after  an  accepted  offer  to 
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allow  judgment  to  be  taken,  or  after  a  verdict,  report, 
or  decision,  or  an  interlocutary  judgment,  but  before 
final  judgment  is  entered,  the  court  must  enter  final 
judgment,  in  the  names  of  the  original  parties  ;  unless 
the  offer,  verdict,  report  or  decision,  of  the  inter- 
locutory judgment  is  set  aside/'  The  question  is, 
whether  in  an  action  for  the  foreclosure  of  a  mort- 
gage, where  all  the  defendants,  except  infants,  have 
made  default,  and  the  latter  have  interposed  the 
usual  general  answer  by  guardian  ad  litem^  the  re- 
port of  a  referee  appointed  "  to  compute  the  amount 
due  to  the  plaintiff  for  the  principal  and  interest  upon 
the  bond  and  mortgage  set  forth  in  the  plaintiff's 
complaint,  and  also  to  take  proof  of  the  facts  and 
circumstances  stated  in  the  plaintiff's  complaint,  and 
to  examine  the  plaintiff  or  his  agent  on  oath  as  to  any 
paymeBts  which  have  been  made,"  is  a  report  within 
the  above  quoted  section  of  the  Code. 

In  this  case  it  was  the  plaintiff  who  died  after  the 
filing  of  the  report,  and  before  the  entry  of  final  judg- 
ment, and  final  judgment  was  entered  upon  the 
motion  of  the  plaintiffs  attorney  of  record. 

The  second  question  submitted  is,  whether  the 
sale  of  the  premises  under  such  judgment  was  valid 
without  a  revivor  by  the  personal  representatives  of 
the  deceased  plaintiff,  and  the  whole  controversy  is 
whether  the  title  of  the  purchaser  at  such  sale  (who 
was  the  mortgagor  and  a  defendant  in  the  action, 
and  who  had  no  notice  of  the  death  of  the  plaintiff) 
is  affected  by  the  omission  to  revive  the  action,  either 
before  or  after  judgment ;  the  deceased  plaintiff  left 
a  last  will  and  testament  appointing  executors,  to 
whom  letters  were  issued  after  the  sale. 

The  title  of  a  purchaser  upon  a  judicial  sale  is  not 
affected  by  defects  in  proceedings  which  rendered  the 
judgment  irregular  and  in  consequence  of  which  it 
might  have  been  set  aside  (De  Forest  v.  Parley,  62  N. 
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Y.  628).  I  am  inclined  to  the  opinion,  that  the 
report  of  a  referee  appointed  to  compute,  take  proof, 
&c.,  in  a  foreclosure  suit,  is  not  the  report  meant  by 
section  763  of  the  Code  above  quoted,  but  that  the 
provision  contemplates  a  decision  by  a  referee  which 
determines  the  rights  of  the  parties  to  a  controversy 
as  they  would  be  determined  by  a  verdict,  decision  of 
a  judge,  or  interlocutory  judgment.  It  has  been  held 
by  the  supreme  court  that  the  section  does  not  em- 
brace judgments  by  default,  and  I  think  the  conclu- 
sion is  correct  (Grant  v.  Griswold,  21  Hun^  509-513). 

The  action  should  have  been  revived  by  the  per- 
sonal representatives  of  the  plaintiff,  because  he  died 
l)efore  any  decision  in  the  action  (Gerry  v.  Post,  13 
How.  Pr,  118) ;  but  the  omission  to  take  the  step  was 
an  irregularity  merely  and  did  not  render  the  judg- 
ment void,  because  it  was  in  favor  of  the  deceased 
party.  It  is  only  where  a  party  against  whom  the 
judgment  is  rendered  dies  before  the  verdict,  decision 
or  report  against  him,  that  the  judgment  is  absolutely 
void  {Code  Cit.  Pro.  §  765).  This  express  provision 
for  the  particular  case,  excludes  the  construction  that 
the  judgment  in  any  other  case  is  absolutely  void.  If 
not,  absolutely  void,  it  is  voidable  only  because  irreg- 
ular, and  therefore,  under  the  decision  in  De  Forest 
V.  Farley  above  cited,  the  title  of  the  purchaser  is  not 
affected. 

The  view  of  the  learned  justice  in  the  special  term 
case  of  Gerry  v.  Post,  above,  to  the  effect  that  the 
judgment  and  sale  are  void,  must  be  deemed  to  be  ia 
conflict  with  the  later  decisions  of  the  court  of 
appeals. 

The  proceeding  to  sell  under  the  judgment  withotL^ 
the  revival  by  the  personal    representatives  of   the\. 
plaintiff  is  also  a  mere  irregularity, — and  that  only 
because  of  the  irregularity  of  the  judgment,  not  other- 
wise.   Had  the  death  of  the  plaintiff  occurred  after  the 
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jadgment  and  before  the  sale,  it  would  not  have 
affected  the  sale  (Lynde  i>.  O'Donnell,  21  How.  Pr. 
84).  Even  upon  the  death  of  the  defendant,  the  mort- 
gagor, after  decree  and  before  its  enrollment,  it  would 
not  be  necessary  to  revive  the  action  before  the  sale 
(Harrison  t.  Simons,  3  Edw,  Ch.  416,  cited  and 
approved  in  Hays  v.  Thom^e,  66  N,  Y.  522). 

The  answer  to  the  second,  third  and  fourth  ques- 
tions sabmitted  in  the  case  must  be  in  the  negative, 
and  judgment  upon  the  agreement  rendered  in  favor 
of  Joseph  Finley  Smith,  without  costs. 

Lakksmore,  Ch.  J.,  and  Yak  Hoesen,  J.,  con- 
curred. 


SIMON    V.    THE    ALDINE    PUBLISHING    COM- 

PANY. 

City  Court  of  New  York,  Special  Term,  Decem- 
ber, 1886. 

§§  14,  812,  2266,  et  seq. 

Perjury — When  not  puniahdbU  as  a  contempt — False  ^jusHfica^n  by 

surety  en  appeal. 

A  surety  upon  on  undertaking  on  appeal  who  falsely  testifies  to  his 
responsibility  upon  his  justification  as  s'uch,  cannot  be  punished 
for  his  perjury  as  for  a  civil  contempt.* 

Moffatt  V,  Herman  (8  N.  T.  Civ.  Pro,  869  ;  as  reversed  17  Abb,  N.  G. 
107),  followed;  Hull  f>»  L'Eplatinier  (6  Daly^  584).  not  followed. 

It  seemSy  that  perjury  is  no  longer  a  great  contempt  of  court ;  and 
that  although  a  party  tQ  an  action  by  a  false  pleading  which  is  a 
proceeding  of  the  court,  has  effectually  deprived  his  adversary  of 
the  legitimate  relief  sought  by  him,  he  is  not  guilty  of  a  contempt 
of  court. 

{Decided  December  7,  1880.) 


*  See  Norwood  o.  Ray  Manufacturing  Co.,  post^  p.  278. 
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Motion  by  plaintiff  to  punish  James  Sutton  for 
falsely  testifying  to  his  responsibility  as  a  surety 
upon  an  undertaking  upon  appeal  in  this  action. 

The  opinion  states  the  facts. 

S.  J.  MyerSf  for  plaintiflF  and  motion. 

Thomas  DarlingioUy  for  surety,  opposed. 

Nehrbas,  J. — ^This  is  a  motion  to  punish  for  con- 
tempt James  Sutton,  one  of  the  sureties  on  the  under- 
taking given  herein  by  the  defendant  upon  an  appeal 
to  the  court  of  common  pleas,  on  the  ground  that 
upon  the  justification  he  made  oath  to  statements, 
which  were  known  to  him  to  be  false,  whereby  the 
undertaking  became  worthless. 

The  examination  taken  under  proceedings  supple- 
mentary to  execution  herein,  before  a  referee,  in  which 
said  surety  as  well  as  his  co-surety,  and  other  wit- 
nesses testified,  and  the  additional  affidavits  submit- 
ted, satisfy  me  that  some  of  the  statements  made  by 
said  surety  (who  was  also  the  president  of  the  defend- 
ant Qprporation),  upon  his  justification  as  such  surety, 
were  not  true,  and  were  known  to  him  at  the  time  to 
be  untrue ;  and  that  he  was  then  insolvent,  with  no 
present  means  of  meeting  the  obligation  into  which  he 
had  entered  as  surety,  and  with  no  intention  of  pay- 
ing the  same. 

For  instance,  he  swore  upon  the  justification  on 
January  7,  1886,  that  his  total  indebtedness  was 
between  $300  and  $400,  whereas  he  admitted  upon  his 
examination  before  the  referee  in  September  last  that 
he  was  then  indebted  to  his  wife  in  the  sum  of  at 
least  $5,000  upon  a  note  made  to  her  in  1883,  for 
$20,000,  which  he  had  reduced  to  the  former  amount 
in  the  interim.    His  wife,  in  the  affidavit  now  submit- 
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ted  by  her,  relinquishes  all  claim  to  any  indebtedness 
due  her  from  her  husband,  but  this  cannot  alter  the 
facts  sworn  to. 

The  surety's  intention  not  to  pay  appears,  from  the 
fact  sworn  to  by  him,  that  although  not  personally 
liable  upon  any  paper  issued  by  the  defendant  corpo- 
ration prior  to  January  7,  1886,  either  as  indorser  or 
maker,  still,  a  few  days  thereafter,  on  the  12th  and 
16th  of  the  same  month,  he  personally  indorsed  all  the 
renewal  notes  given  by  the  defendant  to  parties  to 
which  it  was  indebted,  in  various  large  amounts,  he 
knowing  its  then  financial  condition.  Shortly  there- 
after the  corporation  failed,  and  its  president,  the 
surety  aforesaid,  succumbed  with  it.  A  new  corpora- 
tion was  immediately  formed,  and  named  the  Aldine 
Press,  of  which  Mr.  Sutton  now  appears  to  be  the  gen- 
eral manager,  at  a  salary  of  $260  a  month.  From  the 
manner  in  which  the  business  of  the  defendant  was 
conducted,  mainly  through  its  president,  as  general 
manager,  the  sale  of  the  machinery,  fixtures,  etc.,  the 
repurchase  thereof  at  a  loss  by  the  president,  their 
resale  to  creditors,  and  the  subsequent  leasing  of  the 
same  to  the  defendant  and  the  new  corporation,  the 
Aldine  Press,  and  the  management  of  both  corpora- 
tions, which  were  principally  composed  by  the  presi- 
dent and  treasurer  (the  sureties  on  the  undertaking) 
and  their  wives,  and  the  foreman  of  the  printing 
presses,  I  am  satisfied  that  the  sureties  on  the  under- 
taking referred  to  were  fictitious. 

Thus  far  I  agree  with  the  plaintiff  upon  this 
motion.  But  now  comes  the  question  of  the  power  of 
this  court  to  punish  these  offenses  as  for  a  contempt. 

Subdivision  2  of  section  14  of  the  Code  provides 
that  a  court  of  record  has  power  to  imnish  "a  party 
to  the  action  or  special  proceeding  for  putting  in 
fictitious  bail,  or  a  fictitious  surety,  or  for  any  deceit 
or  abuse  of  a  mandate  or  proceeding  of  the  court." 
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It  is  manifest  that  this  does  not  cover  the  present  case. 
The  person  songht  to  be  pnnished  is  not  a  party  to 
the  action.  It  has  been  held  that  a  corporation  nay 
be  fined  as  for  a  contempt  (Mayor,  &c.  v,  N.  Y.  &.  S. 
I.  Perry  Co.,  64  N.  Y.  622).  So  that  the  defendant 
might  have  been  so  fined.  Bat  as  it  is  now  insolvent 
and  has  practically  ceased  to  exist,  that  remedy  would 
be  fruitless. 

But  it  is  claimed  that  under  subdivision  8  of  the 
same  section,  a  person  not  a  party  to  the  action  may 
be  reached  under  the  present  proceeding ;  and  in 
support  of  this  position,  the  case  of  Hull  v.  L'Eplat- 
inier  (5  Daly^  634),  is  relied  upon.  In  that  case  it 
was  held  that  a  stranger  to  the  suit  may  be  punished 
as  for  a  contempt  for  conspiring  with  another  to 
become  surety  on  an  undertaking  on  appeal,  by 
falsely  swearing  to  the  ownership  of  property,  when 
he  is  in  fact  insolvent,  under  the  eighth  subdivision 
of  section  1,  title  3,  2  Rev.  Stat.  634,  which  is  sub- 
stantially re-enacted  into  subdivision  8  of  section  14 
of  the  Code  {supra).  Judge  Dalt,  delivering  the 
opinion  at  special  term,  says:  "Perjury  has  always 
been  held  a  great  contempt  of  court  (citing  Stockham 

V.  French,  1  Bing.  \_Eng.  C.  P.]  366) Any 

person  who  adopts  any  means  to  prevent  the  course 
of  justice,  will  be  liable  to  punishment  for  contempt 
(13  Mees.  <&  Welsby  [Eng.  Excr.']  693).  And  strang- 
ers as  well  as  parties  to  suits,  are  liable  to  punish- 
ment for  contempt,  for  using  force  or  fraud  to  pre- 
vent the  course  of  justice  (citing  Smith  v.  Bond,  2 
i).  <fe  L.  [Eng.  Bail.  Ci.]  460 ;  also  9  Jur.  20,  and  14 
L.  J.  Exch.  114)."  This  was  affirmed  by  the  general 
term,  Daly,  Ch.  J.,  writing  the  opinion,  who  says : 
"If  the  defendant  had  had  what  he  was  entitled  to,  a 
responsible  surety  upon  the  appeal,  it  would  have 
been  a  security  for  the  amount  of  the  undertaking. 
This  he  lost  by  the  fraudulent  acts  and  misconduct  of 
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Lee  and  the  false  swearing  of  the  minory  whom  he 
procured  to  become  a  surety  ;  and  the  amount  of  the 
judgment  upon  the  undertaking  was,  therefore,  a 
proi)er  measure  of  the  defendant's  loss  and  injury,  it 
appearing,  by  the  issuing  and  return  of  an  execution, 
that  nothing  could  becollectedfrom  either  of  the  sure- 
ties upon  the  judgment.  It  does  not  follow  that  be- 
cause the  surety  might  be  indicted  for  perjury  in  the 
making  of  such  an  affidavit,  or  that  Lee  might  be 
indicted  for  what  he  did,  that  the  court  have  not  the 
power,  under  the  provision  referred  to  in  the  Revised 
Statutes,  to  punish  Lee  for  his  misconduct  by  impos- 
ing upon  him  a  fine  sufficient  to  indemnify  the  defend- 
ant in  the  action  for  the  loss  and  injury  which  Lee 
was  chiefly  instrumental  in  producing.''  This  decision 
was  rendered  in  June,  1875. 

Since  then,  the  case  of  Moffatt  v.  Herman  was  de- 
cided by  the  general  term  of  the  court  of  common 
pleas.  In  that  action  an  order  was  made  punishing 
the  defendant  as  for  a  contempt,  for  putting  in  a  veri- 
fied answer,  known  to  him  to  be  false,  whereby  the 
plaintiff  was  defrauded  out  of  the  amount  of  bis  claim. 
Judgment  was  obtained  by  defraud,  and  an  execution 
returned  unsatisfied.  The  day  subsequent  to  the  ser- 
vice of  the- false  answer,  the  defendant  transferred  all 
his  property  to  a  corporation,  receiving  in  payment 
certain  stock,  which  he  Immediately  disposed  of  to 
other  alleged  creditors.  The  defendant  was  fined  the 
amount  of  the  judgment  and  costs  of  the  proceedings 
under  subdivisions  2  and  8  of  section  14  of  the 
Code,  already  referred  to,  as  for  "an  abuse  of  a  pro- 
ceeding of  the  court."  The  general  term  of  this  court 
affirmed  the  order  of  the  special  term  in  an  opinion 
reported  in  8  If.  Y.  Oiv.  Pro.  869.  Upon  appeal  to 
the  general  term  of  the  court  of  common  pleas,  that 
court  reversed  the  order  appealed  from,  without  writ- 
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ing  an  opinion  (See  17  Abb.  N.  G.  107).  This  decision 
was  rendered  in  March,  1886. 

The  conclusion  necessarily  following  from  this 
decision  is  twofold,  namely,  that  '*  perjury  is  no 
longer  a  great  contempt  of  court,"  and  that  ''although 
a  party  to  an  action  by  a  false  pleading,  which  is  a 
proceeding  of  the  court,  has  effectually  deprived  his 
adversary  of  the  legitimate  relief  sought  by  him,"  the 
former  is  not  guilty  of  a  contempt  of  court.  It 
might  well  be  said  in  that  case :  ''If  the  plaintiff  had 
had  what  he  was  entitled  to — a  judgment  by  default 
for  failure  to  answer — he  would  have  been  able  to  col- 
lect his  judgment.  This  he  lost  by  the  frandulent 
acts,  misconduct  and  false  swearing  of  the  defendant 
in  putting  in  a  false  answer  ;  and  the  amount  of  the 
judgment  recovered  and  the  costs  of  the  proceeding 
was  therefore  a  proper  measure  of  the  defendant's  loss 
and  injury,  it  appearing,  by  the  issuing  and  return 
of  an  execution,  that  nothing  could  be  collected  upon 
the  judgment. 

It  seems  to  me,  therefore,  that  the  principles  laid 
down  in  Hull-y.  L'Eplatinier  {supTa\\i\iwe  been  over- 
ruled by  Moffatt  v.  Herman  (17  Abb.  N.  C.  107), 
and  that  the  former  case  cannot  be  considered  as 
decisive  of  the  present  motion. 

When  the  personal  liberty  of  a  citizen  is  involved 
it  behooves  me  to  hesitate,  when  the  decisions  on  the 
subject  of  contempt,  of  the  court  of  final  resort,  so  far 
as  this  court  is  concerned,  are  diametrically  opposed. 
It  would  be  manifestly  unjust  to  incarcerate  the  surety 
for  several  months,  upon  a  fine  of  some  fifteen  hundred 
dollars  when  the  question  of  punishment  for  his  mis- 
conduct is  involved  in  so  much  doubt.  The  accused 
person  is  certainly  entitled  to  the  benefit  of  that  doubt, 
and  the  present  motion  should  be  decided  in  his  favor. 

While  this  result  may  work  a  hardship  upon  the 
plaintiff,  it  would  operate  still  more  onerously  upon 
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the  delinquent  surety,  were  he  to  be  committed  erro- 
neously, and  thus  be  deprived  of  his  liberty,  for  which 
money  is,  at  best,  an  inadequate  indemnity. 

The  motion  to  punish  will,  therefore,  be  denied, 
with  $10  costs. 


NORWOOD    V.    RAY    MANUFACTURING 

COMPANY. 

Supreme   Court,    Second   Department,  Kings 
County,  Special  Term,  November,  1886. 

§§  14,  812,  2366,  et  seq. 

Ckmtemfot, — Perjury  token  not  a, — P&wer   of  court  to  punish  mtretp 

testifying  falsely  on  justification. 

The  perjury  of  one  who  falsely  justifies  as  n  surety  upon  an  under- 
taking on  appeal  is'  not  a  contempt,  and  cannot  be  punished  as 

BUCil. 

At  common  law  a  person  not  a  party  to  an  action  and  not  represent- 
ing a  party  as  nn  agent  or  attorney,  could  not  be  punished  as  for 
a  contempt  for  perjury  committed  in  such  aclion. 

In  re  A'Becket  (5  Tant  776) ;  Anonymous  (1  Strange^  884) ;  Smith  r. 
Bond  (3  D.  A  L.y  Eng,  Bail.  Ct.  460),  distinguished.  Hull  v. 
L'Eplatinier  (5  i>aiy,  584) ;  Nathan  «.  Hope  (5  K  Y.  do.  Pro. 
401),  not  followed. 

An  act  which  is  not  a  private  contempt,  and  is  not  enumerated 
among  criminal  contempts  is  not  a  contempt  jit  all. 

People  ■  ez  rel.  Munsell  «.  Court  of  Oyer  and  Terminer  (101  If.  T. 
245),  followed. 

{Decided  November  80,  1886.) 

Motion  to  punish  surety  on  undertaking  on  appeal 
for  contempt  in  falsely  justifying  as  such. 


The  opinion  states  the  facts. 

Vol.  XI.— 18 
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Frank  E.  BlackweU^  for  plaintiff  and  motion. 

The  court  has  power  to  panish  Cowenhoven  for 
contempt  in  committing  willful  and  deliberate  perjury 
by  which  the  execution  on  the  judgment  herein  was 
stayed  pending  the  appeal.  Code  Civ.  Pro,  §  14, 
aubd.  8 ;  2  R.  8.  334  ;  Hull  v.  L'Epla tinier,  5  DaZy^ 
D34  ;  Stockham  ».  French,  1  Bing.  {JEhig.  C  P.)  365  ;  In 
re  A'Becket,  5  TaurU.  {Eng.  C.  P.)  775  ;  Anonymous, 
1  Strange  {Eng.  K.  B.)  384  ;  Code  Civ.  Pro.  %  226«. 

Arthur  HbweSj  for  defendaijt,  opposed. 

:  Babtlett,  J. — ^This  is  an  application  by  the  plaint- 
iff to  punish  Randall  G.  Cowenhoven  for  ^contempt  of 
court  in  having  sworn  falsely  to  an  affidavit  as  to  his 
qualifications  as  a  surety  upon  the  defendant's  under- 
taking on  appeal.  It  directly  presents  the  question 
whether  such  false  swearing  on  the  part  of  the  surety, 
assuming  the  offense  to  have  been  committed,  consti- 
tutes a  contempt  of  court  under  the  laws  of  the  State 
as  they  now  exist. 

In  the  recent  case  of  the  People  ex  rel.  Munsell  v. 
The  Court  of  Oyer  and  Terminer,*  the  court  of  appeals 
expressly  held  that  an  act  which  is  not  a  private  con- 
tempt and  is  not  enumerated  among  criminal  con^ 
tempts  is  not  a  contempt  at  all.  Criminal  contempts 
are  defined  in  section  8  of  the  Code  of  Civil  Procedure, 
but  perjury  is  not  among  them.  Private  or  civil  con- 
tempts are  defined  in  section  14  of  the  same  Code,  but 
there  I  am  equally  unable  to  find  any  language  which 
will  include  the  offense  of  perjury  by  a  surety,  unless 
it  be  in  the  8th  subdivision,  which  gives  the  court 
power  to  punish  acts  of  misconduct  in  any  case  not 
previously  mentioned,  *' where  an  attachment  or  any 
other  proceeding  to  punish  for  contempt  has   been 

• 

*  101  N.  T.  245  ;  8.  C,  8  Eoit.  R  568. 
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asually  adopted  and  practiced  in  a  coart  of  record,  to 
enforce  a  civil  remedy  of  a  party  to  an  action  or  spe- 
cial proceeding,  or  to  protect  the  right  of  a  party.'* 

Under  this  provision,  which  was  formerly  found 
in  the  Revised  Statutes,*  the  New  York  court  of 
common  pleas,  at  special  and  general  term,  held 
that  it  had  power  to  punish  an  agent  of  the  party  to 
the  suit  for  contempt  in  knowingly  procuring  a  minor 
to  become  a  surety  on  the  undertaking  on  appeal. f 
The  same  court  adjudged  a  surety  guilty  of  contempt 
for  falsely  swearing  that  he  was  worth  a  certain 
amount ;  but  the  court  of  appeals  reversed  this  deci- 
sion on  the  facts  of  the  case  without  passing  upon  the 
questions  of  law  which  it  involved.:]:  The  New  York 
superior  court  also  held  that  sureties  were  punishable 
for  contempt  in  swearing  falsely  as  to  their  jiecuniary 
responsibility.§  An  examination  of  cases  shows  that 
they  do  not  warrant  the  inference  that  perjury  by  a 
surety  was  ever  punished  as  a  contempt  of  court  "  to 
enforce  a  civil  remedy  of  a  party  to  an  action  or  special 
proceeding  or  to  protect  the  right  of  a  party."  .  .  . 
'*  Perjury  is  undoubtedly  a  great  contempt  of  court," 
said  Mr.  Justice  Pauk,  *'but  a  contempt  can  only  be 
visited  summarily  while  the  parties  are  yet  in  view  of 
the  cotirt.  At  present  the  plaintiffs  only  remedy  is 
by  indictment."! 

The  case  of  A'Becket  (5  Taunt.  [Eng.  O.  P.]  776) 
seems  to  be  an  authority  against  the  power  to  punish 
perjured  bail  as  for  a  contempt,  instead  of  in  favor  of  it. 
The  entire  opinion  is  in  these  words  :  "  If  the  plaintiflE 
can  by  any  means  connect  the  defendant  or  the  defend- 

♦  2  ;?.  5.  534,  §  1. 

t  HuU  0.  L'Eplatinier,  5  Do/y,  534. 

\  Nathan  «.  Hope,  5  JV:  T.  Civ,  Pro.  401  ;  rev'd  2  Eoit.  E.  655; 
S.  C,  100  N.  r.  615. 

§  Eagrtn  V.  Lynch,  3  K  7.  Civ.  Pro.  236. 

I  Stockham  v.  French,  1  Bing.  [Eng.  0.  P.]  865. 
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anf  s  attorney  with  the  false  swearing  of  the  bail,  the 
court  will  panish  them,  and  the  court  has  means  so  to 
do  ;  for  the  one  is  a  suitor,  and  the  other  an  oflBcer  of 
the  court ;  but  if  the  bail  have  falsely  sworn  without 
the  privity  of  the  others,  the  plain tiflP  has  no  other 
remedy  than  by  indictment  for  perjury.  It  is  clear  that 
the  punishment  administered  in  the  anonymous  case 
reported  by  Strange  (Anonymous,  1  Strange  [JSng.  E. 
'  B.']  384),  was  for  a  contempt  deemed  criminal,  and  that 
it  had  no  reference  to  the  enforcement  of  the  civil 
remedies,  or  the  protection  of  the  rights  of  the  parties 
to  the  litigation.''  '*Two  people  put  in  bail  in 
feigned  names,"  says  the  reporter,  **and  because  there 
were  no  such  persons,  they  could  not  be  prosecuted 
for  personating  bail  on  the  statute  21  Jac.  I.  c.  26. 
So  the  court  ordered  them  and  the  attorney  to  be  set 
in  the  pillory,  which  was  done  accordingly." 

This  was  punishment  pure  and  simple  for  an 
offense  which  tended  to  bring  discredit  upon  the 
administration  of  public  justice,  and  its  infliction  had 
no  reference  whatever  to  the  particular  rights  of  pri- 
vate suitors.  The  case  is  therefore  not  a  common  law 
precedent  under  subdivision  8,  of  section  14,  of  the 
Code  of  Civil  Procedure. 

In  Smith  f>.  Bond*  no  question  arose  as  to  the  lia- 
bility of  any  one  but  the  plain tiflP  to  be  punished  for 
contempt.  He  had  caused  an  untrue  account  of  his 
address  and  abode  to  be  delivered  to  the  defendant. 
The  court  refused  to  issue  an  attachment  against  the 
plaintiff,  because  no  harm  appeared  to  have  been 
done,  but  expressed  an  opinion  that  **  whether  it  be 
by  force  or  fraud,  especially  by  those  who  are  suitors 
before  the  court,  and  consequently  peculiarly  amena- 
ble to  its  jurisdiction,  the  parties  will  be  liable  to  be 
punished  by  attachment,  if  they  adopt  any  means  wil- 

*  2  D.  cfi  Z.  {^Eng,  Bail  Ct.)  460. 
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fully  to  prevent  the  course  of  justice  which  they  are 
bound  to  obey,"  Chief  Baron  Pollock  adds  that  it 
is  not  even  necessary  to  decide  this  proposition.  At 
all  events,  it  has  no  application  to  a  proceeding  to 
punish  a  person  not  a  party  to  the  action,  nor.  repre- 
senting a  party  as  agent  or  attorney. 

This  review  of  the  precedents  relied  upon  in  the 
L'Eplat inter  case,  fails  to  disclose  any  authority  for 
holding  that  the  perjury  of  a  surety  was  punishable  as 
a  civil  contempt  at  common  law,  and  I  have  been 
referred  to  no  such  authority  by  counsel^  unless  we  so 
consider  the  cases  cited  by  counsel. 

These  are  special  term  decisions,  except  !N'athan  v. 
Hope,  and  even  then  the  only  opinion  delivered  in  the 
court  of  common  pleas  was  at  special  term,  as  appears 
by  an  examination  of  the  appeal-book  (see  court  of 
appeals  cases  for  October,  1886),  while,  as  already 
observed,  the  court  of  appeals  finally  reversed  the  order 
upon  the  facts,  significantly  refusing  to  pass  upon  the 
other  questions  in  the  case.  We  have,  therefore,  only 
the  special  term  opinions  which  have  been  mentioned, 
none  of  them  in  the  supreme  court,  upholding  the 
power  to  punish  false  swearing  by  a  sure^^y  as  a  private 
contempt. 

In  an  ordinary  case  I  should  follow  an  adjudication 
of  the  New  York  superior  court  or  court  of  common 
pleas,  although  not  binding  here  ;  but  in  disposing  of 
an  application  like  the  present,  which  involves  per- 
sonal liberty,  I  feel  constrained  to  act  upon  my  own 
view  of  the  law,  notwithstanding  these  decisions.  I 
cannot  find  enough  in  the  cases  upon  which  they  are 
based  to  justify  the  conclusion  that  perjury  by  a  surety 
is  n  case  "  where  attachments  and  proceedings  as  for 
contempts  have  been  usually  adopted  and  practiced  in 
courts  of  record  to  enforce  the  civil  remedies  upon  any 
party  to  a  suit  in  such  a  court,  or  to  protect  the  right 
of  any  such  a  party."     The  English  precedents  relied 
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upon  to  sustain  that  conclusion  do  not  support  it 
They  tend  rather  to  show  that  only  criminal  proceed- 
ings are  available  for  the  punishment  of  the  offense, 
and  that  the  appropriate  remedy  is  by  indictment. 

Furthermore,  I  do  not  think  it  is  proven  beyond  a 
reasonable  doubt  that  the  surety  there  has  intention- 
ally sworn  to  the  statement  which  he  knew  to  be  false. 
Even  if  the  power  exists  thus  to  punish  a  surety  as  for 
civil  contempt,  it  would  seem  that  his  offense  (of  per- 
jury) ought  to  be  made  out  beyond  a  reasonable  doubt, 
and  the  denial  of  the  present  application  might  well 
be  based  upon  the  insufficiency  of  the  papers  to  estab- 
lish Mr.  Cowenhoven's  guilt  thus  conclusively.  I 
prefer,  however,  to  place  my  decision  wholly  on  the 
want  of  1)0 wer  to  grant  the  application. 

Motion  denied,  without  costs. 


BLANCHARD  v.  REILLT. 

Supreme  Court,  Fourth  Department,  Onondaga. 
County,  Special  Term,  November,  1886. 

§§  2434,  2457. 

Supplementary  proceedings. — Jurisdiction  of  justice  other  than  one  for 
whom  proceedings  instituted. — Power  o/juttiee  in  one  judicial   • 
district  to  order  the  continuance  of  pi'oeeedings  be/ore 
a  justice  t»  another  district. 

There  is  now  no  general  provision  of  law  wliicli  authorizes  a  justice 
granting  an  order  for  the  examination  of  a  judgment  debtor  in 
proceedings  supplementary  to  execution  to  make  all  subseqacnt 
proceedings  returnable  before  another  justice  residing  in  a  differ- 
ent judicial  district;  section  2434  of  the  Code  of  Civil  Procedure, 
is  limited  in  its  application  to  those  cases  where  the  execution  was 


TT 
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issued  out  of  a  court  other  than  the  supreme  court,  and  yet  the 
proceeding  is  inBtiluted  before  a  justice  of  that  cuurt.* 

Where  an  order  for  the  examination  of  a  judgment  debtor  in  pro- 
ceedings supplementary  to  an  execution,  was  made  by  a  justice  in 
one  judicinl  district  returnable  before  a  referee  in  another  judicial 
district,  in  which  tatter  district  the  debtor  resided^  and  directed 
that  all  the  proceedings  thereafter  had  therein  be  taken  before  u 
justice  named  in  said  order  residing  in  the  latter  judicial  district, 
— ffeld^  that  this  provision  was  unauthorized  and  the  order  was 
irregular  in  that  respect;  that  a  motion  to  punish  the  judgment 
debtor  for  disobeying  a  stay  contained  in  said  order  could  only  be 
made  before  the  judge  who  granted  the  order,  or  at  a  special  term 
of  the  court  out  of  which  the  execution  was  issued. 

(Decidsd  November  29,  1880.) 

Motion  to  pnnish  the  defendant  for  disobeying  an 
order  in  proceedings  supplementary  to  execution. 

The  opinion  states  the  facts. 

C.  A.  FulleTy  for  judgment-creditor  and  motion. 

John  Hopkins^  for  judgment-debtor,  opposed. 

Vann,  J. — On  May  13, 1884,  the  plaintiflE  recovered 
a  judgment  in  this  court  against  the  defendant,  for 
$219.85,  and  the  roll  thereof  was  on  that  day  filed  in 
the  clerk's  office  of  Chenango  county.  On  May  16, 
1884,  said  judgment  was  docketed  upon  a  transcript 
filed  in  the  clerk's  office  of  Onondaga  county.  Sub- 
sequently an  execution  against  the  property  of  the 
defendant  was  issued  to  the  sheriff  of  the  county  last 
named,  within  which  the  defendant  then  resided,  and 
in  due  time  the  same  was  returned  wholly  unsatisfied. 
Upon  an  affidavit  showing  these  among  other  facts,  an 
order,  dated  December  18,  1884,  was  granted  by  a 
justice  of  this  court,  residing  in  the  sixth  judicial  dis- 
trict, requiring  the  defendant,  who  still  resided  in  the 

♦  Contra,  Browning  v.  Ilaycs,  11  jV.  T,  Civ,  Pro,  223. 
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fifth  judicial  districf,  to  appear  before  a  referee  and 
submit  to  e3Bamination  concerning  liis  property.  Said 
order  contained  a  clause  restraining  the  defendant 
from  transferring  or  interfering  with  his  property, 
and  was  in  the  usual  form  of  orders  for  the  examina- 
tion of  judgment-debtoi-8  in  proceedings  supplemen- 
tary to  execution,  except  that  the  last  paragraph 
thereof  was  in  these  words:  "All  subsequent  pro- 
ceedings shall  be  had  before  Hon.  J.  G.  Vann,  a  jus- 
tice of  the  judicial  district  in  which  the  debtor 
resides." 

The  order  was  served  upon  the  defendant,  who 
appeared  and  was  examined,  and  the  proceedings 
were  from  time  to  time  adjourned. 

Upon  affidavits  tending  to  show  that  the  defendant 
had  disobeyed  the  restraining  clause  of  said  order,  a 
motion  was  made  before  me  at  chambers,  on  Septem- 
ber 29, 1886,  to  punish  him  for  contempt.  He  appeared 
by  counsel,  and  opposed  the  motion  on  various 
grounds,  but  did  not  contend  that  I  had  no  jurisdic- 
tion to  entertain  the  proceeding  to  punish  him.  The 
proofs  presented  satisfy  me  that  he  is  guilty  of  con- 
tempt, and  that  he  should  be  punished  therefor.  The 
question,  however,  arises  whether,  under  the  circum- 
stances, I  have  jurisdiction  to  adjudge  him  guilty  or  to 
inflict  punishment  upon  him.  When  the  proceeding 
is  based  upon  a  judgment  of  the  supreme  court,  can 
the  justice  before  whom  it  is  initiated  confer  jurisdic- 
tion upon  another  justice  residing  in  the  same  district 
as  the  judgment-debtor  as  to  all  subsequent  i)roceed- 
jngs?  This  practice  was  expressly  authorized  by  the 
Code  of  Procedure,  which  provided  that  ''in  case  of 
an  order  made  by  a  justice  of  the  supreme  court  all 
subsequent  proceedings"  should  "be had  before  some 
justice  in  the  judicial  district  where  the  judgment- 
debtor  resides,  to  be  specified  in  the  order"  {Code  of 
Pro.  %  292). 


— ^- . ...  ■■    p  -    ■  .^  —, .^.^f. 
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While  this  provision  was  in  force  it  was  held  to  be 
irregular  for  a  justice  of  the  supreme  court,  in  grant- 
ing an  order  for  the  examination  of  a  judgment  debtor 
without  the  judicial  district  of  such  justice,  to  direct 
the  referee  to  report  to  him  (Pardee  v.  Til  ton,  58  Sow. 
476). 

The  Code  of  Civil  Procedure  contains  an  analogous 
provision,  but  limits  its  application  to  those  cases 
where  the  execution  was  issued  out  of  a  court  other 
than  the  supreme  court,  and  yet  the  proceeding  is 
instituted  before  a  justice  of  that  court  {Code  Civ.  Pro. 
§  2434). 

There  is  no  general  provision  now  in  force,  appli- 
cable to  judgments  rendered  in  the  supreme  court, 
that  authorizes  a  justice  granting  an  order  for  the 
examination  of  a  judgment  debtor,  to  make  all  subse- 
quent proceedings  returnable  before  another  justice 
residing  in  a  different  judicial  district. 

The  order  in  question,  was  therefore  unauthorized 
and  irregular  in  directing  that  all  subsequent  proceed- 
ings should  be  had  before  me.  This  clause,  being 
part  of  an  old  printed  blank  prepared  for  use  under 
the  Code  of  Civil  Procedure,  doubtless  escaped  the 
attention  of  the  learned  justice  who  granted  the 
order. 

It  is  provided  by  section  2457  of  the  Code  of  Civil 
Procedure,  that  disobedience  of  an  order  in  supple- 
mentary proceedings  ''may  be  punished  by  the  judge, 
or  by  the  court  out  of  which  the  execution  was  issued, 
as  for  a  contempt." 

This  means  the  judge  before  whom  the  proceeding 
was  initiated,  or  the  court  at  special  term  out  of  which 
the  execution  was  issued  (Lathrop  v.  Clapp,  40  JV.  Y. 
328  ;  Dresser  v.  Van  Pelt,  15  llow.  Pr.  19';  Shepherd  v. 
Dean,  13  Id.  173  ;  Riddle  &  BuUard^a  SuppUvientary 
Proceedings,  207-209). 

There  seems  to  be  no  provision  applicable  to  this 
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case  that  authorizes  the  proceeding  to  be  continued, 
either  to  punish  for  contempt  or  for  any  other  pur- 
pose, before  an  oficer  other  than  the  one  before  whom 
it  was  instituted. 

Section  26,  which  authorizes  one  judge  to  continue 
a  special  proceeding  instituted  before  another,  is  lim- 
ited to  the  city  and  county  of  New  York. 

Section  52  authorizes  the  substitution  in  special 
proceedings  of  one  officer  for  another  when  the  latter 
is  unable  to  act  from  death,  sickness  or  other  disa- 
bility. 

Section  279  has  a  local  application  only,  and  does 
not  affect  this  case. 

These  sections  are  made  applicable  to  proceedings 
supplementary  to  execution  by  section  2462,  but  it  is 
evident  from  mere  inspection  that  they  do  not  author- 
ize one  justice  to  continue  a  proceeding  commenced 
before  another,  except  as  expressly  permitted  under 
circumstances  such  as  do  not  exist  in  this  case. 

Clearly,  therefore,  no  jurisdiction  was  conferred 
upon  me  either  by  the  order  itself,  or  by  the  statute 
independent  of  the  order. 

It  is  equally  clear  that  jurisdiction  was  not  con- 
ferred by  the  appearance  of  the  defendant,  and  his 
failure  to  raise  the  objection  (Sackett  v.  Newton,  10 
Bow,  Ft.  661 ;  Carter  ®.  Clarke,  7  Rdbt.  490,  497  ; 
Riddle  &  BtbHard^s  Sup.  Pro.  457). 

It  follows  that  the  motion  should  be  denied,  but 
as  all  of  the  essential  parts  of  the  order  in  ques- 
tion are  valid,  without  prejudice  to  a  motion  to  pun- 
ish the  defendant  for  contempt,  if  made  before  the 
justice  who  granted  the  original  order,  or  before  the 
court  at  special  term. 

As  the  defendant  prevails  only  upon  a  ground  not 
suggested  by  him,  no  costs  are  allowed. 
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RUNBERG,  Respondent,  t.  JOHNSON,  as  Treas- 

UBKR  OF  THE  VaLHALLA  CoUNOIL  OF  THE 

Order  of  Chosen  Friends,  Appellant. 

City  Court  of  Brooklyn,  General  Term,  Decem- 
ber, 1886. 

§§  2320,  2322,  2340. 

When  judgment  not  reverted  because  plaintiff  is  insane — When  proof 

of  insanity  sufficient  to  authorize  recovery  of  sick  henffUsfrom 

a  mutual  benefit  society  not  sufficient  to  require 

diemissal  of  action. 

Where,  in  an  action  against  a  mutual  benefit  society  for  sick  benefits, 
the  iienefits  w«re  claimed  on  the  ground  that  the  plaintiff  was  insane, 
and  a  release  signed  by  him  was  avoided  on  that  ground,  but  the 
piaiutiff  had  not  been  judicially  determined  to  be  a  lunatic  in  any 
proceeding  brought  for  tliat  purpose, — Held,  tliat  the  finding  of  the 
court  that  the  plaintiff  was  non  compos  mentis  wjieu  he  executed 
the  release,  had  no  effect  beyond  setting  aside  that  instrument  ; 
that  the  finding  that  he  was  insane  at  the  time  of  the  commence- 
ment of  the  action  was  material  only  so  far  as  it  showed  that  he 
was  disabled  from  following  his  usual  business  pursuits,  or  other 
occupation,  and  therefore  entitled  to  benefits  ;  that  until  after 
ofiice  found  the  presumption  prevailed  that  the  attorney  who 
appeared  for  the  plaintiff  had  competent  authority  to  do  so,  and  a 
contention  that  the  attorney  was  without  authority,  because  the 
plaintiff  was  insane  could  not  be  sustained  on  appeal  from  the 
judgment  ;  but  if  there  was  an  absence  of  such  authority  the  error 
should  have  been  reached  by  a  direct  motion  for  the  interposition 
of  the  court. 

Valentine  v.  Rickhardt  {unreported),  distinguished. 

An  action  may  be  commenced  in  the  name  of  a  person  of  unsound 
mind  before  he  has  been  judicially  declared  such  ;  the  Code  of 
Civil  Procedure  does  not  prohibit  tlie  bringing  of  an  action  and 
does  not  ciiangc  the  legal  status  of  the  lunatic  until  the  court  inter- 
poses its  Jurisdiction. 

It  seems,  that  where  an  attorney  is  responsible  and  brings  an  action 
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without  authority,  the  party  in  ^vhose  name  the  action  is  brought 
is  bound   by  the  judgment  therein  and  must  seek  his  remedy 
against  the  attorney;  and  that- this  is  so  although  such  party  is  a 
lunatic. 
{Decided  December,  1886.) 

RearguQient  of  appeal  from  judgment  of  the  special 
term. 

This  action  was  brought  by  the  plaintiff  to  recover 
$85.00  due  him  as  a  sick  benefit  under  and  by  virtue 
of  the  by-laws  of  the  association  represented  by  the 
defendant.  Said  association  is  an  unincorporated 
council  of  the  Order  of  Chosen  Friends,  the  supreme 
body  of  which  order  is  incorporated  under  the  laws  of 
Indiana. 

The  by-laws  provide  for  the  payment  by  the  society 
of  five  dollars  per  week  to  any  member,  who  ''shall 
become  disabled  by  sickness  or  other  disability  from 
following  his  or  her  usual  business,"  such  payment 
being  restricted  to  twenty-six  weeks  in  each  year. 

The  plaintiff  joined  the  society  at  the  time  of  its 
organization  in  1881,  and  it  is  conceded  that  he  has 
ever  since  been  a  member  in  good  standing.  In  Aug- 
ust, 1883,  the  plaintiff  received  a  severe  sunstroke, 
which  resulted  a  week  thereafter  in  his  becoming 
insane.  On  September  8,  1883,  he  was  conveyed  to 
the  insane  asylum  at  Flatbush,  after  examination  by 
Doctors  Young  and  Stone,  who  pronounced  him  insane. 
From  the  time  he  entered  the  asylum  up  to  the  present 
he  has  been  continuously  insane.  During  this  period  he 
has  been  under  the  care  of  Doctor  Ferris,  one  of  the 
physicians  connected  with  the  asylum,  who  testified 
that  the  plaintiflPs  case  was  incurable.  When  he 
entered  the  asylum  the  society  began  paying  him  five 
dollars  per  week  and  continued  such  payment  regu- 
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Jarly  for  the  full  period  of  twenty-six  weeks  of  the 
first  year,  as  provided  for  by  the  by-laws  of  the  society, 
such  payments  dating  from  September  1, 1883.  When 
one  year  had  elapsed  the  society  began  making  pay- 
ments for  the  second  year,  commencing  September  1, 
1884,  and  continued  such  payments  for  nine  weeks, 
when  fhey  were  discontinued,  leaving  unpaid  seven- 
teen weeks  of  the  second  year.  The  refusal  of  the 
society  to  make  further  payments,  was  based  upon 
tl)e  opinion  of  one  of  its  members,  a  physician,  who 
claimed  that  the  plaintiff  was  sane,  and  who  upon  the 
trial  testified:  ^'He  is  not  insane.  I  decidedly  dis- 
agree with  Doctors  Young,  Stone  and  Ferris  on  this 
point." 

Five  days  after  the  commencement  of  this  action 
the  president  of  the  society,  for  the  purpose  of  defeat- 
ing the  plaintiff's  claim,  went  to  the  asylum,  saw  the 
plaintiff,  and  had  him  sign  a  general  release,  which 
was  introduced  in  evidence  upon  the  trial. 

Defendant  appealed  to  the  general  term,  which 
reversed  the  judgment,  the  opinion  being  written  by 
Clemknt,  J.,  and  concurred  in  by  Reynolds,  Ch,  J. 
{Quid  vide,  post,  p.  291,  note). 

Thereafter  plaintiff's  attorney  moved  for  a  reargu- 
ment  which  was  granted. 

II.  H.  Horse  {Leeds  <&  Morses  attorneys),  for 
defendant  appellant. 

In  2  Barb.  Ch.  Pr.  224,  it  is  said  :  "  Suits  cannot 
be  prosecuted  by  a  lunatic  except  through  the  appoint* 
ment  of  a  committee  of  his  estate,  he  being  alone 
responsible  for  the  conduct  of  kis  suit."  See  Code 
Civ.  Pro.  §  2340.  In  2)/ler's  MitforWs  Pr.  200,  it  is 
said:  ^' It  has  always  been  the  practice  in  England, 
that  a  lunatic  should  sue  or  defend  in  the  name  of  the 
committee  of  his  estate."  Section  449  of  the  Code  of 
Civil  Procedure  provides  that  all  actions  must  be  pros- 


286  CIVIL    PROCEDURE    REPORTS. 

Runborg  v.  Johnson. 

ecu  ted  in  the  aame  of  the  real  party  in  interest,  except 
a  trustee  of  an  express  trust,  who  may  sue  without 
joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted.  The  committee  of  a  lunatic  is  a 
trustee  of  an  express  trust.  Person  v.  Warren,  14 
Barb.  488.  If  the  plaintiff  in  a  suit  appears  to  be  a 
lunatic,  and  no  next  friend  or  committee  is  named, 
the  defendant  may  demur.    MUforcPs  Oh.  PL  229. 

If  the  plaintiff  is  a  lunatic,  then  proceedings  for 
the  appointment  of  a  committee  of  the  person  and  of 
the  property  should  have  been  instituted  and  such 
committee  appointed  before  bringing  this  suit.  See 
Code  Civ.  Fro.  §  2320,  2322.  Section  2322  provides 
that  the  jurisdiction  of  the  court  over  the  property  of 
a  lunatic  must  be  exercised  by  means  of  a  committee, 
and  section  2340  provides  for  the  bringing  of  actions 
by  a  committee  in  his  own  name  adding  his  official 
title. 

In  view  of  these  provisions  the  court  below  erred 
in  denying  defendant's  motion  for  a  non-suit  duly 
made.  If  the  plaintiff  is  not  a  lunatic,  then  his  repu* 
diation  of  the  suit  and  general  release  should  have 
defeated  the  recovery. 

J.  Edward  Swanstrom^  for  plaintiff-respondent. 

If  the  fact  was  that  the  attorney  had  no  authority 
to  bring  this  action  it  would  be  no  ground  for  revers- 
ing the  judgment.  It  is  settled  law  in  this  State  that 
where  an  attorney  is  responsible  (and  no  doubt  here 
exists  upon  that  point)  the  judgment  stands,  and  the 
party  must  seek  his  remedy  against  the  attorney  who 
appeared  without  authority.  Brown  v.  Nichols,  42 
N.  Y.  30  (citing  Denton  v.  Noyes,  0  Johns.  296) ;  Fer- 
guson z?.  Crawford,  70  N.  T,  256  ;  Hamilton  v.  Wright, 
37  Id.  502  ;  American  Ins.  Co.  v.  Oakley,  9  PaigCy  499, 
where  it  is  said  "not  necessary  to  protection  of 
rights,  proceedings  should  be  set  aside  as  unauthor- 
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ized,  even  if  want  of  anthority  of  attorney  was  f  ally 
established."  U.  S.  supreme  court  refused  to  reverse 
for  want  of  authority.  Osborn  v.  U.  S.  Bank,  9 
Wheat.  831.  In  these  oases  the  whole  subject  is  thor- 
oughly discussed  pro  and  can.  Sane  or  insane,  a 
party  is  bound  by  an  unauthorized  appearance,  except 
it  be  that  the  attorney  is  not  responsible.  In  the  case 
of  Brown  v.  Nichols,  above  cited,  the  party  was  a  luna- 
tic. The  law  is  the  same,  whether  the  party  is  plain- 
tiff or  defendant.  Brown  v.  Nichols  (supra) ;  Denton 
V.  Noyes,  (supra) ;  Sternberg  v.  Schoolcraft,  2  Barb. 
155 ;  McKillip  v.  McKillip,  8  Id.  562 ;  Orippen  v.  Cul- 
ver,  13  Id.  424.  Should  the  plaintiff  recover  his  rea- 
son, he  could  not  disturb  this  judgment.  Any  com- 
mittee hereafter  appointed  could  not  have  any  greater 
right  than  a  sane  plaintiff.  The  only  remedy  for 
either  plaintiff  or  his  committee  would  be  to  sue  the 
attorney.  It  would  be  the  same  had  .the  judgment 
been  against  the  plaintiff.  He  or  his  committee  would 
be  bound  by  such  a  judgment.  See  remarks  Lord 
Abinoeb  in  Bock  v.  Slade,  2  Jurist^  993. 

But  there  is  nothing  to  show  want  of  authority 
either  in  the  complaint  or  in  the  proof.  It  is  at  the 
best  only  an  inference  from  the  proof  of  plaintiff's 
insanity.  (If  it  be  said  that  the  declarations  of  the 
plaintiff  that  there  was  no  authority  are  in  evidence 
and  uncontradicted,  the  reply  is  that  it  does  not 
appear  that  the  court  believed  that  evidence.  The 
circumstances  and  the  position  of  the  witness  who 
testified  as  to  those  declarations  fullv  warranted 
the  court  in  rejecting  that  testimony,  even  if  uncontra- 
dicted.) El  wood  V.  Western  Union  Tel.,  40  JN'.  T. 
649 ;  Kavanagh  v.  Wilson,  70  Id.  177 ;  Koehler  v. 
Adler,  78  Id.  289 ;  Tolman  v.  Syracuse,  31  Hun,  898 ; 
Gildersleeve  v.  Landon,  73  N.  Y.  609.  The  record 
shows  that  plaintiff  appeared  by  attorney,  and  noth- 
ing can  be  assigned  for  error  which  contradicts  the 
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record. '  King  v.  Robinson,  64  Am.  Dec.  614.  The 
want  of  authority  should  have  been  aet  up  by  answer 
as  it  does  not  appear  on  the  face  of  the  complaint. 
MitforWs  Pleadings^  227.  ... 

The  plaintiff,  being  a  lunatic,  not  found,  could 
bring  this  action.  By  the  common  law,  an  action 
brought  to  assert  the  title  of  a  lunatic  to  real  or  per- 
sonal property  must  be  brought  in  his  name.  Fields 
z?.  Fowler,  2  Hun^  400,  quoting  McKillip  t).  McKillip, 
8  Barb.  652 ;  1  ChiUy^s  PleadingSy  18,  where  it  says: 
^'  Contract  with  lunatic,  action  must  be  in  his  name, 
not  in  name  of  committee."  The  appointment  of  a 
committee  did  not  divest  the  lunatic  of  his  estate  or 
rights  of  action.  The  court  took  charge  of  the  lunatic 
and  the  committee  was  only  its  bailiff.  This  is  the 
law  now.  People  ex  rel.  Smith  v.  Commissioners  of 
Taxes,  100  N.  T.  218  ;  2  IluUy  400.  The  New  York 
statute  of  1846  first  gave  to  the  committee  the  right  to 
bring  actions  in  his  own  name.  It  specified  the 
actions,  and  only  in  those  specified  actions  could  the 
committee  sue  in  his  name.  The  Code  of  Civil  Pro- 
cedure has  merely  enlarged  the  scope  of  that  statute. 
....  It  has  been  frequently  held  that  lunatics 
may  be  sued  whether  committees  have  been  appointed 
or  not.  Chancery  may  restrain,  but  if  it  does  not,  the 
judgment  is  neither  void  nor  voidable.  Sanford  v. 
Sanford,  62  iV^.  T.  653 ;  S.  C,  32  Am.  Dec.  70. 

Two  defendants  in  a  partition  suit  were  lunatics  for 
whom  no  committee  had  been  appointed.  Both  per- 
sonally served  ;  one  appeared  by  attorney.  Purchaser 
at  sale  refused  to  take  title.  Court  at  general  term, 
second  department,  in  1883,  held  he  must.  They  say, 
''Assuming  defendants  were  non  sui  juris  at  com- 
mencement of  the  action,  nevertheless  they  were 
liable  to  be  sued.  Mental  incapacity  or  incompetency 
present  no  interference  with  the  enforcement  of  legal 
liabilities.    Institution  of  legal  proceedings  against 
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lunatics  is  not  inhibited.  Whether  their  insanity 
constituted  defense  depends  on  circumstances  of  case," 
quoting  Sandford  v.  Sandford,  62  N.  T.  563 ;  Mutual 
Life  Ins.  Co.  v.  Hunt,  79  N.  T.  641  ;  S.  C,  14  Bun,  169. 
''The  judgment  was  not  even  erroneous,"  quoting 
Crippen  v.  Culler,  18  Barb.  428,  and  Sternberg  v. 
Schoolcraft,  2  Barb.  153.  See  also  Prentiss  v.  Cornell, 
81  Hun,  167;  affi'd,  96  iV'.  F.  665.  .,  .  That  an 
idiot  has  appeared  and  defended  by  attorney  can 
not  be  assigned  for  error.  2  Saund,  836.  Judgment 
will  not  be  reversed  for  error  on  ground  of  lunacy. 
Must  restrain.  Attempt  to  enjoin  on  the  ground  of 
insanity  not  sufficient;  must  be  other  facts.  Sand- 
ford V.  Sandford,  32  A7n.  Dec.  70.  In  Maryland, 
Owney's  Case,  17  Am.  Dec.  317,  a  bill  was  filed 
to  relieve  from  a  deed.  Plaintiff  was  in  her  dotage. 
The  court  granted  the  relief.  That  case  resem- 
bled this  in  that  the  plaintiff  here  was  relieved  from 
the  effect  of  his  release.  It  may  be  said  in  pass- 
ing, that  in  Owney's  case  the  old  maxim  that  no  man 
can  stultify  himself  was  discussed.  That  maxim  has 
been  rejected  in  New  York.  Rice  v.  Peet,  15  Johns. 
608.  King  v.  Robinson,  64  Am.  Dec.  614,  contains  an 
elaborate  opinion  upon  the  question  under  discussion; 
An  idiot  or  lunatic  may  sue  at  law  after  the  execu- 
tion of  the  commission  of  lunacy  and  after  his  person 
is  placed  under  the  care  of  a  committee,  though  the 
court  will  always  x)ermit  his  committee  to  assist  in 
managing  the  prosecution.  Crippen  v.  Culver,  13 
Sorb.  428.  A  lunatic  confessed  by  attorney.  Objec- 
tion he  had  no  authority.  Held,  on  review  oi  authori- 
ties, judgment  good.  Stigers  v.  Brant,  60  Md.  214 ;  83 
Am.  Hep.  817.  As  already  stated,  the  law  is  the  same, 
whether  the  lunatic  is  plaintiff  or  defendant.  The 
citations  in  defendant's  points  on  the  former  argu- 
ment of  this  appeal,  from  2  Barb.  Ch.  Pr.  200,  and 
Tylef  8  Mitford^ s  Pleadings  in  Chancery,  200,  are  not 
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in  point.  In  these  passages  reference  is  to  i^ersons 
who  have  been  found  Innatics  on  inqnisition.  Both, 
of  coarse,  ai'e  chancery  books  of  practice.  The  passage 
in  Barbonr  is  copied  from  Daniels,  antl  the  authorities 
are  very  old  English  cases.  .  .  .  Turning  now  to 
English  cases,  we  find  the  following  recent  cases  in 
chancery  and  at  law,  where  the  question  is  discussed 
on  principle  and  authority.  Jones ^.  Lloyd  (9  Moalc's 
Mag.  Rep,  792),  was  a  suit  brought  by  the  next  friend 
of  a  lunatic  not  found,  for  dissolution  of  a  partnership, 
alleging  the  plaintiflTs  insanity.  There  was  a  demur- 
rer interposed  that  suit  could  not  be  maintained, 
which  was  overruled.  .  .  .  See  also  Pierre  WUliamj 
111  note  ;  Rock  v.  Slade,  2  Juristy  993. 

A  wife  has  authority  arising  out  of  the  marital 
relation  to  sue  in  her  husband's  name  and  to  employ 
an  attorney  for  the  purpose  where  the  sum  recovered 
is  necessary  for  her  support,  under  circumstances  such 
as  those  in  this  case.  See  Rock  v.  Slade,  supra.  See 
also  Read  v.  Legard,  4  Bng.  L.  &  IS.  323;  S.  C,  15 
Jurist^  494. 

Reynolds,  Ch.  J. — The  issues  really  litigated  upon 
the  trial,  were  first,  whether  the  plaintiff  had  become 
sick  and  disabled  from  following  his  usual  btesiness, 
as  alleged  in  the  fourth  paragraph  of  the  complaint, 
the  same  being  denied  by  the  defendant,  and  second, 
whether  the  i)laintiff  had  discharged  and  released  hi^ 
claim  subsequent  to  the  commencement  of  the  action. 

The  court  finds  that  the  plaintiff,  in  August,  1883, 
became  and  still  continued  sick,  *'  insane^  and  disa- 
bled from  following  his  usual  business  or  other  occu-- 
pation^^^  and  that  the  release  purporting  to  be  exe- 
cuted by  him  was  procured  from  him  after  the 
commencement  of  the  action,  ^^and  while  the  plaintiff 
was  Twn  compos  mentis. ^^ 

The  evidence  abundantly  sustains  the  first  finding, 
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at  least  to  the  extent  that  the  plaintiff  was,  daring  the 
time  for  which  he  claimed  benefits,  '^  disabled  by  sick- 
ness or  other  disability,  from  following  his  usual 
business,  pursuit,  or  other  occupation,"  in  the  lan- 
guage of  the  by-law  set  out  in  the  complaint ;  and  it 
also  sustains  the  finding  as  to  the  release^  and  thus 
avoids  the  effect  which  it  would  otherwise  have  had. 

The  defendant  now  seeks  to  reverse  the  judgment 
on  the  ground  that  as  it  appears  the  plaintiff  was 
insane  at  the  time  of  theoommencementof  the  action, 
he  was  incompetent  to  employ  an  attorney,  and  the 
attorney  was  therefore  without  authority  to  appear 
for  him. 

I  originally  concurred,  not  without  doubt,  in  the 
forcible  opinion  written  by  Judge  Clement  to  show 
that  this  was  a  fatal  objection  to  the  judgment,  but  on 
further  reflection  since  the  reargument,  I  have  come  to 
a  contrary  conclusion. 

The  plaintiff  has  not  been  judicially  determined  to 
be  a  lunatic  on  any  proceeding  ,b rough t  for  that  pur- 
pose. The  finding  of  the  court  that  he  was  non  com- 
pos when  he  executed  the  release,  has  no  effect  beyond 
setting  aside  that  instrument. 

The  other  finding  (which  covers  the  time  of  the 
commeitcement  of  the  action),  that  he  was  '^  insane 
and  disabled  from  following  his  usual  business  or 
other  occupation,"  is  material  only  so  far  as  to  bring 
him  within  the  scope  of  the  by-law  above  referred  to, 
viz:  to  show  that  he  was  '* disabled  from  following 
his  usual  business,  pursuit,  or  other  occupation." 

It  is  not  clear  that  the  court  meant  more  than  this 
by  the  use  of  the  word  '*  insane,"  in  the  connection  in 
which  it  is  used.  His  mind  was  so  far  uhsound  as  to 
incapacitate  him  from  pursuing  his  business  (that  of 
an  upholsterer),  but  until  ''after  office  found,"  the 
presumption  must  still  prevail  that  the  attorney  who 
apj)ears  in  his  name  has  competent  authority.    Be- 
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sides,  the  issues  made  by  the  pleadings  having  been 
rightly  decided  in  favor  of  the  plaintiff,  even  if  there 
has  been  an  irregnlarity  such  as  is  claimed^  how  can 
it  be  corrected  on  appeal  from  the  judgment  i 

The  judge  correctly  declares  the  rights  and  liabili- 
ties of  the  parties.  If  the  attorney  appeared  without 
proper  authority,  that  error  should  have  been  reached 
by  a  direct  motion  for  the  interposition  of  the  court. 

I  do  not  see  that  the  decision  of  this  court  in 
Valentine  v.  Rickhardt  (unreported),  is  in  point  here. 

In  that  case,  a  person  without  notice  to  the  nominal 
plaintiff,  and  in  fact  in  open  hostility  to  her,  had  pro- 
cured an  order  appointing  him  her  next  friend,  for  the 
purpose  of  commencing  an  action  to  set  aside  a  con- 
veyance of  real  estate  made  by  her,  and  the  action  was 
brought  in  her  name  by  him  as  next  friend. 

We  held  that  such  a  procedure  was  unauthorized 
by  any  law  or  practice  in  this  State.  That  was  entirely 
a  different  question  from  the  one  now  presented. 

Counsel  for  the  appellant  contends  that  the  provi- 
sions of  the  Code  of  Procedure,  §§  2320  ei  seq.  pro- 
hibit the  bringing  of  an  action  in  the  name  of  a  person 
who  is  a  lunatic. 

The  first  section  declares  that  the  jurisdiction  of 
the  court  extends  to  the  custody  of  tbe^^^on  and  the 
careot  the  p7^(>perty  ot  a  jyerson  incompetent  to  man- 
age himself  or  his  affairs  in  consequence  of  lunacy, 
idiocy  or  habitual  drunkenness,  and  section  2822 
declares  that  such  jurisdiction  must  be  exercised  by 
means  of  a  committee  of  the  person  or  property.  But 
until  the  court  interposes  its  jurisdiction,  these  provi- 
sions do  not  change  the  legal  status  of  the  persons 
named  in  section  2320. 

Before  the  court  puts  forth  its  arm,  it  would  hardly 
be  claimed  that  an  habitual  drunkard  can  not  employ 
an  attorney,  ind  prosecute  a  suit  in  his  own  name.  If 
he  may  do  so,  the  argument  against  a  suit  by  a  person 
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incompeteDt,  from  any  of  the  other  causes  named, 
fails,  as  far  as  this  statute  is  concerned.  The  only  reg- 
ulation as  to  actions  is  found  in  section  2340,  which 
provides  that  a  committee  when  appointed  may  main- 
tain in  his  own  name  as  committee,  any  action  which 
the  person  for  whom  he  is  appointed,  "might  have 
maintained  if  the  appointment  had  not  been  made." 
The  right  to  commence  an  action  in  the  name  of  a  per- 
son of  unsound  mind  before  he  has  been  judicially 
declared  to  be  such,  is  implied  rather  than  taken  away 
by  this  statute. 

It  is  said  that  the  judgment  ought  not  to  stand, 
because,  if  the  defendant  had  recovered  judgment,  it 
could  have  been  avoided  by  the  plaintiff,  on  the 
ground  that  his  attorney  had  no  authority  to  com- 
mence the  action.  This  seems  to  be  a  begging  of  the 
question.  It  assumes  one  side  of  the  very  question 
under  discussion  ;  and  I  think  the  assumption  is 
wrong.  It  seems  to  be  settled  that  where  the  attorney 
is  responsible  (and  there  is  no  question  here  on  that 
point)  the  party  is  bound  by  the  judgment,  and  must 
seek  his  remedy  against  the  attorney  who  appeared 
without  authority  (Brown  v.  Nichols,  42  iT.  F.  80 ; 
Ferguson  v.  Crawford,  70  iV^.  Y.  254).* 

I  can  see  no  reason  why  a  lunatic  before  oflSce 
found  should  not  be  subject  to  this  rule  as  well  as  any 
other  person.  He  has  the  same  legal  standing  to 
appear  as  a  party  in  his  own  name,  till  a  committee 
has  been  appointed  in  the  manner  provided  by  law. 
The  parties  litigated  upon  an  equality,  and  the  judg- 
ment is  binding  upon  both. 

With  this  view  of  the  case  I  think  the  judgment 
should  be  affirmed. 

Clement,  J.  —  (dissenting.)  —  The  plaintiff  has 
been  insane  since   the  month  of  August,  1883,  and 

*  See  controj  Gilmnn  v.  Prentice,  j>a8(,  p.  811. 
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from  thai  date  till  the  trial  of  this  action  was  an  in- 
mate of  the  lunatic  asylum,  at  Flatbush,  and  from  the 
proofs  it  is  fair  to  assume  that  he  has  been  non  com- 
pos mentis  all  of  that  time.  After  the  commencement 
of  this  action  the  plaintiff  executed  a  release  of  the 
claim  in  suit,  which  the  learned  judge  before  whom 
the  case  was  tried  has  found  to  be  invalid,  for  the  rea- 
son of  want  of  mental  capacity  of  the  plaintiff  to  exe- 
cute same.  The  plaintiff  has  recovered  for  sick  bene- 
fits of  the  defendant  on  the  ground  that  he  was  insane 
and  has  avoided  his  release  on  that  ground.  Suppose 
the  judgment  had  been  for  defendant  at  special  term, 
and  the  plaintiff,  after  proceedings  in  lunacy,  should 
by  his  committee  bring  an  action  for  the  same  claim, 
the  judgment  could  be  avoided  on  the  ground  that  the 
attorney  for  the  plaintiff  had  no  authority  to  com- 
mence the  action.  If  the  plaintiff  is  incompetent  to 
give  a  release  he  is  not  competent  to  employ  an 
attorney. 

A  person  of  sound  mind  cannot  now  sue  by  next 
friend,  and  it  is  clear  that  this  action  has  been  com- 
menced by  authority  of  some"  friend  of  plaintiff  in  his 
name  and  not  by  his  authority,  because  he  has  been 
mentally  incompetent  to  employ  an  attorney.  The 
defendant,  if  he  recovered  a  judgment  in  his  favor, 
would  not  have  a  judgment  of  any  validity,  and  a 
judgment  in  favor  of  the  plaintiff  cannot  therefore 
stand. 

The  defendant  has  full  notice  that  the  plaintiff  is 
of  unsound  mind,  and  could  not  say  that  he  paid  the 
claim  in  good  faith  without  knowledge  of  the  want  of 
capacity  of  plaintiff. 

The  remedy  of  the  relatives  of  plaintiff  is  to 
apply  for  an  adjudication  of  lunacy.  In  England 
there  are  authorities  that  actions  have  been  permitted 
to  be  brought  to  protect  the  jiersonal  property  of  luna- 
tics, iu  their  names,  by  next  friend,  but  in  these  cases 
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judgment  cannot  be  entered  till  after  the  appointment 
of  a  committe.  In  the  case  of  Yalentine  v.  Richardt. 
decided  February  24, 1886,  by  the  general  term  of  this 
court,  we  held  that  an  action  could  not  .be  brought  in 
the  name  of  a  party  without  his  consent,  and  the  rem- 
edy of  the  friends  of  the  alleged  lunatic  is  to  apply 
for  an  adjudication  in  lunacy. 

The  proofs  in  this  case  show  that  the  plaintiff 
stated  that  this  action  was  brought  without  his  knowl- 
edge or  authority.  Until  he  has  been  adjudged  a 
lunatic  in  the  manner  prescribed  by  the  Code,  the 
plaintiff  has  certainly  a  right  to  say  whether  an  action 
shall  be  brought.  His  right  of  property  has  been 
taken  from  him  without  a  hearing,  and  he  has  been 
adjudged  a  lunatic  and  has  had  no  opportunity  to  be 
heard  on  the  question.  It  would  be  unsafe  to  allow 
an  action  to  be  brought  in  the  name  of  a  party,  or 
what  is  the  same  thing,  to  take  his  property  from  him, 
on  the  theory  that  he  was  a  lunatic,  when  the  Code 
prescribes  the  only  manner  in  which  that  question  can 
be  determined.  T^e  judgment  must  be  reversed  and 
a  new  trial  gmnted,  costs  to  abide  the  event. 


NOLAN  ET  AL.  V.  COMMAND  et  al. 

m 

Supreme  Court,  Fourth  Department,  Onondaga 
County,  Special  Term,  May,  1886. 

§§  1532,  1538,  1539. 

Partition — When  may  le  maintained  by  alien  resident — Effect  of  lato  of 
escheat — Necessity  of  maJcing  State  a  pai'ty. 

A  redident  alien  may  take  real  property  as  an  heir,  and  his  title 
thereto  is  good  as  against  everybody  but  the  State ;  the  title  vests 
in  him  but  is  to  be  divested  in  proceedings  instituted  by  the  State, 
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unless  before  the  commencement  of  such  proceedings  he  files  the 
depositioD  required  by  law ;  until  such  proceediogs  are  taken  thu 
alien  is  entitled  to  the  use  and  enjoyment  of  his  share  of  such 
property,  and  is  a  tenant  in  common  with  the  other  heirs  to  tlie 
same  property,  and  as  such  is  deemed  to  be  in  possession,  and  may 
maintain  an  action  for  its  partition. 

Where,  in  an  action  for  partition  it  appeared  that  the  plaintiff  and 
certain  of  the  defendants  were  aliens,  who  had  not  declared  their 
intentions  to  become  citizens, — Held,  that  this  fact  did  not  prevent 
the  maintenance  of  the  action,  but  that  the  State  was  a  necessary 
party  defendant  ;  that  the  fact  that  the  phiintiff  had  declared  his 
intentions  pending  the  action  could  be  set  up  by  supplemental 
complaint;  but  this  wouki  not  obviate  the  necessity  of  making  the 
State  a  party,  inasmuch  as  certain  of  the  defendants  w*ore  aliens 
who  had  not  declared  their  intentions,  and  it  appeared  that  the 
premises  must  be  sold. 

{Decided  May  10,  1886.) 

Action  for  partition  of  real  property. 
The  facts  appear  in  the  opinion. 

TT.  M.  Morrissey^  for  plaintiff. 

M.  E.  &  O.  W.  Driscoll,  for  defendants. 

Merwin,  J. — In  June,  1886,  Joanna  Feagan,  who 
was  then  the  owner  of  the  premises  in  question,  died 
intestate,  leaving  as  her  heirs  and  next  of  kin,  three 
sisters  and  two  brothers,  all  of  full  age  and  residing  in 
the  United  States  ;  and  also  five  children  of  a  deceased 
sister  Mary  Nolan,  who  was  an  alien,  and  lived  in  Ire-^ 
land,  and  died  some  years  ago.  All  of  these  five  chil- 
dren are  of  full  age,  and  three  of  them,  Ellen  Nolan, 
Mary  Ann  Mangan  and  Jeremiah  Nolan,  reside  in  Ire- 
land, and  the  other  two,  Bartholomew  Nolan  and  the 
plaintiff  John  Nolan,  reside  in  the  United  States. 

This  action  was  commenced  on  June  19,  1885.  At 
that  time  the  plaintiff  had  not  filed  the  deposition 
required  by  the  statute  (3  R.  8,  7  ed.  2164,  §  15 ;  chap. 
261  of  Laws  of  1874 ;  chap.  38  of  Laws  of  1876)  to 
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enable  him  to  hold  real  estate  as  against  the  State. 
It  appears,  however,  that  he  did  tile  such  a  dieposition 
on  January  16, 1886.  No  deposition  has  been  tiled  by 
Jeremiah  or  Bartholomew  Nolan. 

The  question  is  whether  the  plaintiff,  at  the  time  of 
the  commenoement  of  this  action,  was  in  a  position  to 
maintain  partition  (Wisner  v.  Ocumpangh,  71  If.  F. 
113). 

Under  the  provisions  of  chap.  115,  of  Laws  of 
1845,  as  amended  by  chap.  38  of  Laws  of  1875  (3  H.  S. 
7  ed.  2170,  §  4),  the  title  of  the  plaintiff,  as  heir,  was 
good,  as  against  everybody  but  the  State.  The  title 
vested  in  him,  subject  to  be  divested  in  proceedings 
instituted  by  the  State,  unless,  before  the  commence- 
ment of  such  proceedings,  he  filed  the  requisite  depo- 
sition (Goodrich  v.  Russell,  42  JV.  Y.  177 ;  Maynard 
V.  Maynard,  36  Hun^  227).  As  said  in  the  case  cited, 
no  such  proceeding  has  been  instituted,  and  therefore 
the  State  has  not  acquired  any  right  or  interest  in 
the  premises. 

The  plaintiff  is  entitled  to  the  use  and  enjoyment 
of  his  share  of  the  premises.  He  is  a  tenant  in  com. 
mon  with  the  other  heirs,  and  as  such  is  deemed  to  be 
in  possession. 

By  section  1532  of  Code,  where  two  or  more  per- 
sons hold,  or  are  in  possession  of  real  property  as 
tenants  in  common,  in  which,  either  of  them  has  an 
estate  of  inheritance,  or  for  life,  or  for  years,  any  one 
or  more  of  them  may  maintain  an  action  for  partition. 
All  of  the  other  heirs  except  the  two  brothers  of 
plaintiff  took  absolute  estate  in  fee. 

The  right  of  the  estate  is  somewhat  analogous  to 
the  outstanding  optional  power  of  sale,  with  no  pres- 
ent right  of  possession.  Such  a  power  would  not,  as  I 
suppose,  interfere  with  the  right  of  one  of  the  holders 
of  the  title  and  possession  to  maintain  partition  (see 
Morse  v.  Morse,  86  N.  Y.  58). 
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ThongU  very  likely  the  bolder  of  the  power  would 
be  a  proper  party  defendant  (48  HL  111). 

Under  the  provisions  of  the  Code  referred  to,  I 
think  the  plaintiff  is  in  position  to  maintain  the 
action.  The  State,  however,  is  not  made  a  party,  bnt 
no  objection  of  this  kind  is  taken  by  answer. 

So  far  as  the  plaintiff^s  interest  is  concerned,  if  the 
fact  of  filing  the  deposition,  which  has  occurred  since 
the  commencement  of  the  action,  was  set  up  by  sup- 
plemental pleading,  that  would,  I  think,  obviate  the 
necessity  of  making  the  State  a  party.  But  there  are 
two  defendants  to  above  interest :  the  State  may  lay 
claim,  and,  as  it  is  conceded  here,  that  the  premises 
must  be  sold,  it  looks  to  me  that  the  State  is  a  nec- 
essary party  defendant,  in  order  to  a  complete  deter- 
mination of  the  matter,  and  a  passage  of  a  good  title. 
Anything  that  either  party  has  to  say  about  this,  I 
will  hear  on  the  settlement  of  the  order  or  findings  to 
be  made  herein. 


LAKKINS,   Respondent,   v,   MAXON,    as  Admin- 

I8TBAT0B,  &c.,  OF  ORVILLE  C.  SPRAGUE, 

Deceased,   Appellant. 

CouET  OP  Appeals,  November,  1886. 

§§  1835,  1836,  8246. 

Heferenee  of  claim  against  adminUiratoT — Right  of  mieeeaftd  party  to 
dUbursements — Stpeed  of  §  817  of  the  Code  of  Proeedjtr* 

The  successful  party,  upou  a  reference  of  a  claim  againsfc  the  estate 
of  a  deceased  person,  is  entitled  to  recover  disbiiraements  as  a  mat- 
ter of  right  ;  so  much  of  section  817  of  the  Code  of  Procedure  as 
provided  for  the  granting  of  disbursements  on  such  a  reference 
has  not  be^n  repealed. 
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Miller  v.  Milter  (82  Hun,  481);  Daggett  v.  Mead  (11  Abb.  iV.  C.  116), 
overruled ;  Krill  c.  Browncll  (10  N.  T,  Civ,  Pro,  8) ;  Sutton  v.  New- 
ton (7  Jd.  8);  Overheiacr  «.  Moorebouse  (8  Jd,  11);  Hull  v, 
Edmunds  (07  Bote.  Pr.  303),  u[>proycd. 

A  domestic  mny  be  treated  in  many  resp^rtH  like  a  daughter,  with- 
out holding  that  relation  to  the  employer,  and  the  finding  of  a 
referee  upon  reference  of  a  claim  against  a  decedent's  estate,  that 
the  claimant's  relations  to  the  decedent's  family  were  affectionate 
and  kindly,  like  those  of  a  daughter,  is  not  inconsistent  with  a 
finding  that  she  performed  work,  labor  and  services,  at  the  deced- 
ent's request,  as  a  domestic  in  his  family. 

{Decided  JS'ocember  33,  188G.) 

Appeal  by  defendant  from  an  order  and  judgment 
of  the  general  terra,  of  the  fourth  department,  affirm- 
ing a  judgment  in  favor  of  the  plaintiff,  entered  at  the 
special  term,  upon  the  report  of  a  referee,  in  a  refer- 
ence under  2  H.  S.  88,  §  36,  of  a  claim  against  the 
estate  of  the  defendant's  decedent. 

The  defendant-appellant  is  the  administrator,  &c. 
of  Orville  C.  Sprague,  deceased.  The  j)laintiff- 
respondent  presented  a  claim  to  him  for  services 
claimed  to  have  been  rendered  the  decedent  as  a 
domestic  in  his  family.  The  claim  was  referred  pur- 
suant; to  the  statute,  and  the  referee  found  among 
other  things,  ''  that  between  October  6,  1867,  and 
February  20. 1880,  plaintiff  rendered  and  performed 
work,  labor  and  services,  foe  said  Orville  C.  Sprague, 
at  his  request,  as  a  domestic  in  his  family  for  the  term 
of  six  hundred  and  two  and  one-third  weeks,  and  that 
said  services  were  worth  $1.50  per  week  ;  that  plaint- 
iff's relations  in  Spnigne's  family  were  affectionate 
and  kindly,  like  those  of  a  daughter,  and  that  her 
services  prior  to  the  time  she  talked  of  leaving,  in  or 
about  1875,  were  not  done  under  any  express  contract, 
and  no  such  contract  existed  before  that  time." 

The  special  term  confirmed  the  report  of  the  referee, 
and,  holding  that  the  plaintiff  was  entitled  to  her  dis- 
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bursements,  granted  the  same  to  her ;  the  general 
term,  on  appeal  from  the  order  and  judgment  entered 
thereon,  modified  the  judgment  by  striking  there- 
from the  award  of  disbursements,  and,  as  modified, 
affirmed  it  with  costs ;  and  the  defendant  thereafter 
took  this  appeal  from  the  judgment  and  order  there* 
upon  entered. 

JEJlon  R.  Brown  {Dorwin  <&  Brown^  attorneys),  for 
defendant-appellant. 

W.  H.  Oillman^  for  plaintiff-respondent; 

Per  Curiam. — We  do  not  think  that  the  findings 
of  the  referee  were  inconsistent.  A  domestic  may  be 
treated  like  a  daughter,  without  holding  that  relation 
to  the  employer.  The  facts  were  suflScient  to  estab- 
lish at  least  an  implied  contract  for  compensation, 
and  so  far  as  there  was  an  express  one,  it  had  not  been 
fulfilled  by  the  devise  and  legacy  given  by  Mrs. 
Sprague.  The  destroyed  wills  of  Sprague  and  his  wife 
bore  somewhat  on  the  actually  existing  relation 
between  the  parties,  and  formed  incidents  in  the  his- 
tory of  these  relations.  Since  the  referee  found,  as  a 
fact,  the  existence  of  an  implied  contract,  his  opinion 
about  an  understanding  ^'  not  amounting  to  contract" 
was  immaterial. 

Prom  the  judgment  entered  on  the  report  of  the 
referee  the  general  term  struck  out  the  disbursements 
taxed  and  allowed,  upon  the  ground  that  section  317 
of  the  old  Code  of  Procedure,  which  provided  for  their 
taxation,  was  repealed  by  the  repealing  act  of  1880, 
and  the  right  was  not  preserved  by  subdivision  8  of 
section  8  of  that  act.  Upon  the  construction  of  that 
sa^ng  clause  there  has  been  a  difference  of  opinion  in 
the  supreme  court.  In  Miller  v.  Miller  (32  Hun^  481), 
and  Daggett  v.  Mead  (11  Abb.  N,  C.  116),  the  saving 
clause  was  held  to  prevent  the  destruction  only  of  the 
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right  to  such  disbursements  as  were  provided  for  in 
the  Revised  Statutes,  and,  there  being  none  such  in  a 
case  like  the  present,  there  was  nothing  saved.  To 
the  contrary,  are  Krill  v.  Brownell  (10  JV.  F.  Civ.  Pro. 
8)  ;  Sutton  «.  Newton,  (7  Id.  838)  ;*  Hall  v.  Edmunds 
(67  Sow.  Pr.  202)  ;  and  Overheiser  z.  Morehouse  (8  JV. 
Y.  Civ.  Pro.  11).  We  think  these  last  cited  cases  es- 
tablish the  true  construction  of  the  subdivision  referred 
to,  and  that  it  was  intended  and  did  preserve  the 
right  to  disbursements  given  by  the  former  Code  upon 
the  reference  of  a  claim  against  a  decedent. 

The  order  of  the  general  term  striking  out  dis- 
bursements should  be  reversed,  and  the  judgment  as 
entered  at  special  term  be  affirmed,  with  costs  of  the 
appeal  to  this  court. 

All  concurred. 


EASTON,  Respondent,  v.  CARD  WELL,  Impleaded, 

ifec.  Appellant. 


'^y 


CiTT  Court  of  Brooklyn,  General  Term,  Decem- 
ber, 1886. 

§§  549  et  seq. 

Arrest — What  amounts  to  disposition  of  property  with  intent  to  defraud 

creditors. 

A  person  who,  in  consideration  of  his  dcbtor^s  taking  a  note  payable 
in  thirty  days  for  the  amount  due,  agreed  to  assign  to  him,  ns 
collateral  security  therefor,  a  bond  and  mortgage,  and  thereafter 
secured  the  payment  of  such  bond  and  mortgage,  before  its  raatur- 

*  The  decision  in  Sutton  f>.  Newton  here  referred  to  was  reversed 
by  the  general  term  in  the  third  department,  in  Beptember,  1885,  on 
appeal  from  the  order  entered  on  said  decision.  The  general  term, 
after  discussing  other  matteis,  said : 
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it  J,  by  allowing  a  discount,  and  applied  the  money  thus  realised  to 
the  payment  of  another  note  on  which  his  father  was  an  indorser, 
is  guilty  of  dispi»8ing  of  his  property  with  intent  to  defraud  such 
creditor,  and  an  order  for  his  arrest  may  be  granted  in  an  action 
on  the  note. 
(Decided  December  27,  1686.) 

m 

Appeal  from  order  of  special  term  denying  a 
motion  to  vacate  order  of  arrest. 

Sufficient  facts  are  stated  in  the  opinion. 

Samuel  P.  Potter^  for  defendant-appellant. 

James  Troy^  for  plaintiff-respondent. 

Reynolds,  Ch.  J. — On  October  10, 1884,  the  defend- 
ants were  indebted  to  plaintiff  in  the  sum  of  (671.25 
which  was  then  due.  On  being  pressed  for  payment 
the  defendant  Card  well,  as  an  inducement  to  plaintiff 
to  take  a  note  at  thirty  .days  for  the  amount,  agreed  to 
assign  to  plaintiff  as  collateral  security  for  the  note  a 
bond  and  mortgage  held  by  defendants  for  $650,  which 
Cardwell  said  would  be  soon  paid  and  the  difference 
in  the  amount  paid  in  cash.  The  note  was  accordingly 
given,  and  a  written  memorandum  very  inartificially 
drawn,  by  which  defendants  agreed  to  deliver  to  plaint- 
iff the  mortgage  in  question  as  soon  as  it  was  received 

'*  But  the  question  whether  he  [i,  «.,  the  plaintiff  who  sue- 
ceeded  in  the  reference]  is  entitled  as  a  matter  of  riglit  to  his 
disbursements,  hns  been  twice  before  this  'general  term.  Once  in 
Dodd  V.  Dodd,  not  reported,  again  in  Miller  «.  Miller  (32  Ilun^  481, 
S.  C  67  IIotD.  Pr.  185).  It  was  again  before  us  indirectly  in  Webster 
©.  Nichols  (21  N.  T,  Week.  Dig,  666),  where  costs  and  disbursements 
were  stricken  out  of  a  judgment  on  such  a  reference,  thus  showing 
that  disbursements  were  not  considered  a  matter  of  right. 

**  As  we  have  twice  or  three  times  decided  that  these  disburse- 
ments arc  not  a  matter  of  right,  we  must  consider  the  matter  settled, 
unless  a  higher  court  should  reverse  our  views." 
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from  the  register's  office,  as  collateral  security  for  the 
note.  The  writing  speaks  of  the  mortgage  only,  but 
the  evidence  on  the  part  of  the  plaintiff  shows  that 
the  delivery  of  the  bond  and  mortgage  were  both  con- 
templated, and  of  this  there  can  be  no  doubt.  While 
the  plaintiff,  relying  upon  defendant's  promise,  was 
waiting  for  the  delivery  of  the  bond  and  mortgage,  the 
defendants  procured  the  mortgagor  to  pay  the  same 
before  its  maturity  by  allowing  a  discount  of  $75,  and 
applied  the  money  thus  realized  to  the  payment  of 
another  note,  on  which  the  father  of  defendant  Card- 
well  was  an  indorser. 

The  court  at  special  term  held,  that  in  doing  this 
the  appellant  defendant  Cardwell,  who  appears  to 
have  been  the  active  party  in  this  transaction,  dis- 
posed of  his  property  with  intent  to  defraud  tlje 
plaintiff,  one  of  his  creditors,  and  accordingly  sus- 
tained the  order  of  arrest.  We  think  this  conclusion 
is  well  sustained  by  the  evidence.  Defendanta 
obtained  from  plaintiff  an  extension  of  time,  upon  the 
promise  to  turn  over  the  bond  and  mortgage  to  him, 
and  although  they  applied  the  proceeds  of  it  to  the  pay- 
ment of  another  debt,  it  was  a  gross  fraud  upon  the 
plaintiff,  who  had  acquired  a  right  to  hold  it  as  secur- 
ity, or,  if  paid,  to  have  the  money  applied  to  his  claim. 
It  was  not  like  the  simple  case  of  a  creditor  applying 
his  property  to  pay  one  creditor  in  preference  to 
another — ^it  was  the  violation  of  a  legal  and  honest 
obligation. 

The  order  should  be  affirmed  with  $10  costs  and  the 
disbursement  e. 

Van  Wyok,  J.,  concurred. 
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SCHILLER  V.  MALTBIE,  as  Trusteb,  etc. 
County    Court   of  Eiue   County,  January,  1887. 

§§  620. 

PUading.^To  le  subscribed  at  end, — IndoraemerU  not  tufficienU 

The  Code  of  Civil  Procedure  (§  520)  requires  that  a  pleading  be 
subscribed  by  the  attorney  for  the  party  serving  it  at  the  end 
thereof;  and  an  indorsement  of  the  name  and  address  of  such 
attorney  on  the  back  of  the  pleading  is  not  a  sufScient  compliance 
with  the  Code;  botli  the  subscriptions  and  the  indorsement  are 
required,  and  neither  alone  is  sufficient. 

Affidavits  showing,  or  tending  to  show,  that  an  answer  is  false,  will 
not  defeat  a  motion  to  compel  the  acceptance  of  an  answer  served 
'in  time,  but  which  was  returned  on  account  of  a  slight  technical 
error  resulting  from  a  clerical  mistake;  the  objection  should  be 
taken  by  motion  to  strike  out  the  pleading  as  sham. 

While  ordinarily,  where  a  party  goes  into  court  asking  as  a  favor 
to  be  relieved  from  his  own  mistake,  he  should  be  required  to  pay 
the  costs  of  opposing  his  motion;  where  the  mistake  is  purely 
inadvertent,  and  the  objection  a  technical  one,  and  before  motion, 
costs  have  been  offered  and  declined,  no  costs  of  the  motion  should 
be  allowed. 

(Decided  January ^  1887.) 

Motion  by  defendant  for  an  order  requiring  the 
plaintiffs  attorney  to  receive  the  answer  heretofore 
served  upon  him,  a  copy  of  which  was  served  with 
the  moving  papers. 

The  facts  appear  in  the  opinion. 
Fayette  Kelly ^  for  defendant  and  motion. 
Abram  Thorn^  for  plaintiff,  opposed. 
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Hammond,  Co.  J. — It  appears  from  the  papers 
served  upon  this  motion  that  the  original  answer, 
which  was  verified  by  defendant,  was  properly  snb- 
scribed  by  his  attorney,  in  accordance  with  section  520 
of  the  Code  of  Civil  Procedure,  which  provides,  "A 
pleading  must  be  sabscribed  by  the  attorney  for  the 
party,"  &c., — but  in  copying  the  answer  the  name  of 
the  attorney  was  inadvertently  left  off  from  the  copy 
that  was  served  on  plaintiff's  attorney.  But  on  the 
outside  this  copy  was  properly  indorsed  with  the  name 
and  address  of  defendant's  attorney,  as  required  by 
rule  2  of  the  supreme  court.  This  copy  was  thus 
served  on  the  last  day  for  service,  and  was  returned 
by  plaintiff's  attorney  the  following  day,  indorsed  by 
him  as  follows : 

**  Sir :  This  copy  of  answer  is  returned  to  you  for 
irregularity.  First,  it  is  not  subscribed  by  an  attorney. 
Second,  it  is  not  properly  verified.    Dated,"  &c. 

Defendant's  attorney  thereupon  supplied  the  omis- 
sion, by  subscribing  it,  and  then  tendered  the  copy 
thus  corrected  to  plaintiff's  attorney,  who  declined  to 
accept,  upon  the  ground  that  it  was  ^^  too  late,"  and 
thereupon  this  motion  is  made. 

Defendant's  attorney  contends  that  the  indorse- 
ment on  the  outside  of  the  answer  after  it  is  folded, 
**  Payette  Kelly,  attorney  for  defendant,"  &c.,  is  a 
sufficient  compliance  with  the  section  of  the  Code 
above  quoted,  and  cites  authorities  to  sustain  that 
proposition ;  but  I  think  this  contention  cannot  be 
successfully  maintained,  and  that  no  authority  can  be 
found  snstaining  this  precise  point.  The  language  of 
the  Code  cited  is  too  plain,  and  it  seems  to  me  the  lan- 
of  Rule  2  is  equally  plain. 

The  Code  requires  the  pleading  to  be  subscribed^ — 

Vol.  XI.— 20 


806  CIVIL     PROCEDUBE     BEPORTS. 

Schiller  o.  Maltbie. 

■— *■'    ■■■■.■  ■  I  I     » 

that  is,  signed  at  the  end,  or  underneath,  or  at  the 
bpttom  thereof, — while  the  rale  requires  that  it  shall 
be  indorsed  with  the  name,  address,  &c.  Both  the 
subscription  and  the  indorsement  are  required,  and 
neither  alone  is  sufficient. 

But  as  the  original  answer  did  fully  comply  with 
both  requirements  it  was  in  no  way  irregular  or  defec- 
tive;  and  I  think  there  can  be  no  serious  doubt,  but 
that  the  irregularity  complained  of  might  have  been 
waived  by  plaintiffs  attorney,  either  before  or  after 
the  correction  was  made,  and  it  may  be  obviated  by 
order  of  the  court,  by  allowing  the  defendant  to  serve 
it,  or,  which  is  the  same  thing  in  substance,  by  requir- 
ing the  plaintiflTs  attorney  to  accept  it. 

Plaintiff's  attorney  submits  affidavits  in  opposition 
to  the  motion  which  tend  strongly  to  show  that  the 
answer  is  false,  and  therefore  sham,  and  insists  that 
he  should  not  be  required  to  accept  service  of  it  for 
that  reason  ;  but  it  appears  to  me  the  defendant 
should  have  notice  of  such  a  proposition,  and  an  op- 
portunity to  meet  it  with  counter  affidavits,  and  be 
allowed  to  show,  if  he  can,  that  his  answer  is  not  false ; 
therefore,  I  do  not  consider  this  proposition,  or  pass 
upon  it,  leaving  plaintiff  to  make  such  a  motion,  if  be 
shall  desire  so  to  do. 

It  appears  that  when  defendant's  attorney  served 
his  corrected  copy  of  answer,  he  offered  to  pay  plaint- 
iff's attorney  costs  of  a  motion,  but  he  replied  :  "We 
will  consider  that  you  have  offered  costs  of  a  motion 
and  it  has  been  refused  ;"  to  which  defendant's  attor- 
ney replied  :  *'I  do  not  wish  to  spend  a  day  upon  a 
motion  over  so  foolish  a  mistake." 

Having  arrived  at  the  conclusion  that  this  motion 
should  be  granted,  this  offer  to  pay  costs,  to  obviate 
the  necessity  of  a  motion,  is  proper  to  be  considered 
nx)on  the  question  of  costs.  Ordinarily,  when  a  party 
goes  into  court  asking,  as  a  favor,  to  be  relieved  from^ 
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his  own  mistake,  he  should  be  required  to  pay  the 
costs  of  opposing  his  motion.  But  where,  as  in  this 
caser,  the  objection  is  a  purely  inadvertent  and  techni- 
cal one,  and  before  motion  oosis  have  been  offered  and 
declined^  no  costs  of  the  motion  should  be  allowed. 
Motion  granted,  with  costs. 


THE  FARMERS^  LOAN  &  TRUST  COMPANY,  v. 
THE  BANKERS'  &  MERCHANTS'  TELE- 
GRAPH CO. 

SuPBiwi:   Court,  First  Department,  New  York 
County,  Special  Term,  January,  1887. 

§  1675. 

Foreclosure — Delivering  property  to  purchaser  at  sale — When  report 

should  first  he  confirmed. 

Where,  upon  the  motion  to  compel  the  delivery  of  the  property  of  a 
corporation  to  one  who  had  purchased  it  at  a  foreclosure  sale,  it 
appeared  that  the  report  of  sale  had  not  been  confirmed ;  that  the 
purchaser  claimed  to  have  complied  with  the  terms  of  the  sale,  but 
that^he  fact  of  such  payment  was  called  in  question  by  one  )iav- 
ing  an  interest  in  the  property  sold, — Held,  that  the  motion  should 
be  denied;  that  it  was  the  safest  as  well  as  the  ordinary  practice  to 

^  have  such  questions  settled  by  the  referee's  report  of  sale,  and  a 
motion  to  confirm  the  same. 

{Decided  January  5,  1887.) 

Motion  by  Edward  S.  Stokes  and  another,  that  The 
Farmers'  Loan  &  Trust  Company  be  required  to  deliver 
to  him  certain  property  of  the  defendant,  claimed  to 
have  been  purchased  by  him  at  a  foreclosure  sale. 

This  action  was  brought  by  The  Farmers'  Loan  & 
Trust  Company,  as  the  trustees  of  certain  bondhold- 
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era  of  The  Bankers  &  Merchants'  Telegraph  Com- 
pany, to  foreclose  a  mortgage,  covering  the  property 
of  said  telegraph  company. 

All  the  property  covered  by  the  mortgage,  both 
real  and  personal  and  mixed,  was  sold  under  a  decree 
of  foreclosure  and  sale,  and  bid  in  by  Edward  S. 
Stokes  for  $500,000.  Previously  receiver's  certifi- 
cates to  the  amount  of  more  than  $600,000  had  been 
issued  upon  the  security  of  this  property.  Stokes 
assigned  his  bid  to  the  United  Lines  Telegraph  Com- 
pany, to  which  the  referee  and  the  receiver  delivered 
the  possession  of  the  bulk  of  the  property  in  their 
hands.  The  judgment  of  foi^closure  allowed  payment 
to  be  made  partly  in  receiver's  certificates,  which  were 
to  be  received  at  their  proportional  share  of  the  pur- 
chase money.  The  referee  filed  no  report  of  the  sale. 
Stokes  and  the  United  Lines  Telegraph  Company  then 
mpved  for  an  order  directing  the  trustee  of  the  mort- 
gage, the  Parmer's  Loan  &  Trust  Company,  to  deliver 
the  certificates  of  the  stock  of  other  Telegraph  Compa- 
nies and  other  securities  held  by  the  trustee.  Stokes's 
affidavit  stated  that  he  had  complied  with  the  terms 
of  the  sale  and  was  entitled  to  all  the  Bankers'  & 
Merchants'  property.  The  trustee  opposed  the  motion 
on  the  sole  ground  that  their  securities  were  subject 
to  a  prior  mortgage  covering  a  part  of  the  Bankers' 
&  Merchants'  property  of  which  it  alone  was  trus- 
tee. No  notice  of  the  motion  was  given  to  any  other 
party  to  the  action.  After  argument  of  the  motion. 
Benedict  S.  Woil,  the  holder  of  a  receiver's  certificate, 
intervened  to  oppose  it.  His  affidavit  stated  that  the 
sale  had  never  been  confirmed,  and  that  the  referee's 
report  had  never  been  filed,  that  the  intervenor  had  no 
knowledge  or  information  as  to  the  amount  of  certifi 
cates  deposited  by  Stokes  with  the  referee.  He,  how- 
ever, claimed  that  Stokes  had  not  paid  the  full  amount 
o0  his  bid;   that  the  validity  of  some  of  the  certi- 
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ficatea  deposited  by  him  were  doabtful ;  and  stated 
that  preparations  were  made  to  oppose  the  confirma- 
tion of  the  sale  upon  the  ground  of  fraud,  whenever  a 
motion  for  that  purpose  should  be  made.  He  further 
alleged  that  the  Farmers'  Loan  &  Trust  Company 
had  refused  to  object  to  this  application  upon  the 
ground  that  the  sale  had  not  been  confirmed.  The 
Farmers'  Loan  &  Trust  Company  objected  to  the 
intervention  as  improper,  and  denied  that  it  had 
refused  to  object  to  the  motion  on  said  ground. 

Robert  S.  Ingersollj  for  Stokes  and  The  United 
Lines  Telegraph  Co.,  and  motion. 

Hoger  Foster ^  for  the  intervenor,  opposed. 

Contended  that  Stokes  had  no  right  to  the  posses- 
sion of  the  property  until  an  order  of  the  court  con- 
firming the  sale ;  citing  Clason  v.  Corley,  5  Sand/.  C7i. 
447,  462;  Peck  v.  Knickerbocker  Ice  Co.,  18  Hun^  183, 
186  ;  Mayhew  v.  West  Virginia  Oil  and  Oil  Land  Co., 
24  Fed.  R.  205,  218  ;  Jones  onMortgageSy  1637  ;  Rorer 
on  Judicial  Sales ^  §§1,  4,  6,  7,  16,  17,  75,  76 

David  McClure^  for  the  Farmers'  Loan  &  Trust  Co. 

Potter,  J. — ^I  do  not  think  this  motion  should, 
under  the  circumstances  of  this  case,  be  granted.  The 
referee's  report  has  not  been  filed  or  confirmed.  There 
is  a  dispute  between  the  mortgagee  and  the  x^urchaser 
at  the  sale,  whether  the  property  of  which  possession 
is  sought  by  the  motion  is  embraced  in  the  mortgage 
or  in  the  jDroperty  bid  off.  But  the  main  objection  to 
a  delivery  of  the  property  in  question  to  the  pur- 
chaser, is  the  doubt  which  is  cast  upon  the  payment 
of  the  purchase  price  by  some  of  the  defendants  and 
others  interested  in  the  proceeds  of  the  sale.  It  is  the 
safest,  as  well  as  the  ordinary  practice,  to  have  such 
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qaestions  settled  by  the  referee's  report  of  sale,  and 
the  motion  to  confirm  the  same  (Peck  o.  Knicker- 
bocker Ice  Co.,  18  Hun^  183,  and  cases  cited). 

The  motion,  therefore,  should  be  denied  in  the  pres- 
ent state  of  the  matter,  bat  without  prejudice  and 
without  costs. 


OILMAN  V.  PRENTICE,  m  al. 

Superior  Court  op  the  City  op  New  York,  Spec- 
ial Term,  November,  1886. 

§§  613,  620,  2265. 

Summary  proeeedingt  —  Form  of  undertaking  givrni  to  itay  —  Wheik 

proieetUion  of  should  be  enjoined —  When  judgment  debtor  may 

tkow  that  the  appearance  of  attorney  for  her 

in  action  wu  unauthorized,* 

The  undertaking  to  be  given  by  one  seeking  an  injunction  restrain- 
ing the  prosecution  of  summary  proceedings  before  final  order 
therein,  aboald  be  an  undertaking  under  section  620  of  the  Code 
of  Civil  Procedure,  to  pay  to  the  party  enjoined  such  damages,  not 
exceeding  a  sum  specified  in  the  undertaking,  as  he  may  sustain 
by  the  injunction,  if  the  court  finally  decides  that  the  plaintiff  ia 
not  entitled  thereto,  and  should  not  be  in  the  form  of  an  undertak- 
ing under  section  613  of  the  Code  of  Civil  Procedure  to  pay  the 
amount  of  the  judgment  with  interest. 

Summiiry  proceedings  may  be  restrained  by  an  injunction  before 
final  order,  where  an  injunction  would  be  granted  to  stay  the  pro- 
ceedings in  an  action  of  ejectment. 

Where  one  is  without  adequate  remedy  at  law, — e,  g.,  where  in  sum- 
mary proceedings  the  defendant  has  equities  which  the  justice's 
court  cannot  protect,  or  where,  from  the  peculiar  circumstances!  of 
the  case,  he  is  precluded  from  sotting  up  his  defense  before  the 
justice, — it  is  the  duty  of  a  court  of  equity  to  exercise  its  equitable 
jurisdiction  by  injunction. 

«'  '  ..I ..I  I  .1  .11,  ..  HI.  ■■»ll|i» 

*  See  Ilunberg  d,  Johnson,  ante^  at  p.  204,  and  authorities  cited 
by  respondent's  counsel  in  that  case,  ante,  286. 
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Whero  a  judgment  was  recovered  by  one  P.  against  one  G.  and 
another,  without  personal  service  of  the  summoDs  and  .complaint 
upon  G.,  upon  her  appearance  by  an  attorney,  wlio,  she  claimed, 
she  never  authorized  to  appear  for  her»  and  certain  property  belong- 
ing to  her  was  sold  under  an  execution  issued  thereon  and  after- 
wards redeemed  by  a  subsequent  judgment  cr^itor,  T.,  who 
received  tiie  usual  deed  from  the  sheriff,  and  thereafter  instituted 
summary  proceedings  against  G.  to  recover  possession  of  said 
property, — Hddy  that  an  injunction  restraining  the  prosecution  of 
such  proceedings  should  be  granted  in  an  action  brought  by  G. 
against  P.  to  set  aside  said  judgment  and  restrain  said  proceed- 
ings; that  the  case  was  peculiarly  one  which  needed  the  protection 
of  a  court  of  equity,  inasmuch  as  the  validity  of  the  judgment 
could  not  be  tried  in  the  summary  proceedings,  as  the  justice  mast 
render  judgment  therein  in  favor  of  the  plaintiff,  if  it  appeared 
that  the  judgment  and  execution  were  regular  upon  their  face  and 
the  applicant  showed  title  thereunder. 

Where  judgment  was  rendered  against  a  defendant  upon  his  appear- 
ance by  an  attorney  without  personal  service  of  the  summons  and 
complaint,  such  defendant  can  show,  in  an  action  brought  to  ^t 
aside  the  judgment  entered  therein,  that  the  appearance  by  the 
attorney  was  unauthorized  and  void. 

Burton  t>.  Sherwood  (20  JVl  F.  Weekly  Dig.  419),  followed. 

{Decided  November  8,  1886.) 

Motion  to  continue  temporary  injanction  restrain* 
ing  prosecution  of  summary  proceedings. 

The  opinion  fully  states  the  facts. 

Charles  H.  Crosby  and  Hienry  E.  Knox  {diaries  R. 
Crosby^  attorney),  for  plaintiff  and  motion. 

Walter  R.  Leggatt^  for  defendant,  opposed. 

Truaz,  J. — The  plaintiff  was  the  owner  of  certain 
premises  in  the  city  of  New  York. 

On  August  7,  1884,  a  judgment  was  entered  in  the 
oflBce  of  the  clerk  of  the  city  and  county  of  Nev7York, 
in  an  action  in  the  supreme  court  of  the  State  of  New- 
York,  wherein  the  defendant,  Augustus  Prentice,  was 
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plaintiff,  and  the  above  named .  Cornelia  Gilman  and 
one  Andrew  E.  Smyth  were  defendants,  for  the  sum  of 

$1,800.78. 

Neither  the  snmmons  nor  complaint  in  said  action 
was  ever  served  on  the  plaintiff.  She  never  author- 
ized any  attorney  to  appear  for  her  in  said  action,  and 
never  aathorized  any  person  or  i)ersons  to  employ  or 
authorize  any  attorney  to  appear  on  her  behalf ;  and 
she  never  had  any  knowledge  of  any  proceedings  in 
said  action,  or  that  any  attorney  had  claimed  to  appear 
for  her  until  on  or  about  June  28, 1886 ;  but  an  attorney, 
without  her  knowledge  and  consent,  as  aforesaid,  did 
appear  in  said  action,  and  judgment  was  entered 
thereon  as  on  default  to  answer.  Execution  was 
issued  on  the  judgment  in  favor  of  said  Prentice,  and 
on  March  10,  1885,  the  premises  hereinbefore  men- 
tioned were  sold  under  said  execution,  and  at  such  sale 
Prentice  became  the  purchaser. 

On  March  1,  1886,  one  Mary  A.  P.  Tucker 
obtained  a  judgment  against  the  plaintiff  for  the  sum 
of  upward  of  $10,000. 

The  above  named  Preble  Tucker  took  an  assignment 
of  said  judgment  and  redeemed  the  premises  herein- 
before mentioned  from  said  Prentice,  and  paid  said 
Prentice  the  amount  of  the  first  mentioned  judgment 
and  received  a  deed  of  said  premises  from  the  sheriff. 
Thereafter,  said  Preble  Tucker  instituted  summary 
proceedings  in  the  district  court  for  the  sixth  judicial 
district  in  this  city,  and  thereupon  the  plaintiff 
brought  this  action  to  restrain  the  enforcement  of  such 
summary  proceedings. 

The  defendant  Tucker  contends,  that  the  injunction 
should  be  vacated  because  the  undertaking  given  on 
obtaining  the  injunction  was  given  under  section  620 
of  the  Code  of  Civil  Procedure,  and  not  section  613, 
which  is  the  section  specif  ying  the  security  to  be  given 
on  obtaining  an  injunction  order  staying  proceedings 
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upon  a  judgment  for  a  sum  of  money.  It  is  provided 
in  this  last  mentioned  section  that  no  such  order  shall 
be  granted  until  the  full  amount  of  the  judgment, 
including  interest  and  costs,  shall  have  been  paid  into 
court  or  an  undertaking  given  to  pay  the  amount  of 
the  judgment  with  interest,  and  until  an  undertaking 
shall  have  been  given  to  pay  to  the  party  injured  all 
damages  and  costs  which  may  be  awarded  to  him  by 
the  court  in  the  action  in  which  the  injunction  order 
is  granted.  Such  payment  has  not  been  made  into 
court,  nor  has  such  an  undertaking  been  given  by  the 
plaintiff  in  this  action,  and  if  the  proceedings  sought 
to  be  stayed  or  enjoined  are  proceedings  upon  a  judg- 
ment for  a  sum  of  money,  the  order  must  be  vacated. 

The  proceedings  which  the  plaintiff  is  seeking  to 
restrain  are  not  proceedings  upon  a  judgment  for  a 
sum  of  money.  Section  2265  of  the  Code  of  Civil  Pro- 
cedure prescribes  that  an  injunction  shall  not  be 
granted  staying  or  suspending  the  summary  proceed- 
ings before  the  final  order  in  such  summary  proceed- 
ings, except  in  a  case  where  an  injunction  would  be 
granted  to  stay  the  proceedings  in  an  action  of  eject- 
ment brought  by  the  petitioner  and  upon  like  terms. 
I  cannot  find  that  there  is  any  provision  in  the  Code 
which  specifies  the  amount  of  the  undertaking  to  be 
given  upon  obtaining  an  injunction  staying  the  pro- 
ceedings in  an  action  of  ejectment  before  judgment 
therein,  and  I  am,  therefore,  of  the  opinion,  that  the 
undertaking  to  be  given  in  such  a  case  is  the  under- 
taking required  by  section  620. 

Where  special  provision  is  not  otherwise  made  by 
law  for  the  security  to  be  given  upon  an  injunction 
order,  the  security  to  be  giVfen  is  an  undertaking  to 
the  effect  that  the  plaintiff  will  pay  to  the  party 
enjoined,  such  damages,  not  exceeding  a  sum  specified 
in  the  undertaking,  as  he  may  sustain  by  reason  of 
the  injunction,  if  the  court  finally  decides  that  the 
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plaintiff  was  not  entitled  thereto.  Sach  an  undertak- 
ing has  been  given  in  this  case. 

The  defendant  contends  that  a  court  of  equity  has 
no  power  to  interfere  by  injunction  to  restrain  the 
prosecution  of  summary  proceedings,  but  it  seems 
to  me  that  section  2265,  above  referred  to,  implies  that 
an  injunction  may  be  granted  before  the  final  order  in 
summary  proceedings,  at  least  where  one  would  be 
granted  to  stay  the  proceedings  in  an  action  of  eject- 
ment. See  Jessurun  v.  Mackie  (24  Sun^  626),  where 
Davis,  Ch.  J.,  says  that  section  2266  prescribes  the 
mode  by  which  proceedings  for  the  removal  of  tenants 
under  that  title  may  be  stayed  or  suspended,  both 
before  and  after  final  order  (see  also  Chad  wick  v. 
Spargur,  1  iT.  T.  Civ.  Pro.  422). 

I  think  that  it  is  settled  that  where  one  is  without 
an  adequate  remedy  at  law — where  he  has  equities 
which  the  justice's  court  could  not  protect,  or  where 
he  is,  from  the  peculiar  circumstances  of  the  case,  pre- 
cluded from  setting  up  his  defense  before  the  justice 
— ^it  is  the  duty  of  a  court  of  equity  to  exercise  its 
equitable  jurisdiction  by  injunction  (Valloton  v.  Seig- 
nett,  2  Abb.  Pr.  121 ;  Griffiths  v.  Brown,  3  Roht.  627 ; 
Bokee  v.  Hamersley,  16  How.  Pr.  461;  Chad  wick  v. 
Spurgur,  1  N.  T.  Civ.  Pro.  422 ;  Mclntyre  v.  Hernandez, 
7  Abb.  N.  8.  214). 

The  case  is  peculiarly  one  which  needs  the  protec- 
tion of  a  court  of  equity,  for  the  regularity  and  valid- 
ity of  the  judgment  under  which  the  sale  of  the  plaint- 
iflPs  property  was  made  cannot  be  tried  before  the 
justice.  Judgment  must  be  given  by  him,  if  it  appears 
that  the  judgment  and  execution  are  regular  on  tlieir 
face,  and  the  appellant  shows  title  under  them  (Brown 
V.  Betts,  13  Wend.  29). 

The  mor^  important  question  in  the  case,  is  the  one 
on  which  no  stress  was  laid  by  counsel  on  the  argu- 
ment, and  that  is :    can  the  plaintiff  show  in  this 
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action,  that  the  appearance  by  the  attorney  was 
uuauthorized  and  void?  That  question  has  lately 
been  answered  in  the  affirmative  by  the  supreme  court, 
in  the  second  department,  in  the  case  of  Burton  «. 
Sherman,  reported  in  20  N.  T.  Weekly  Dig.  419. 

I  shall  follow  that  decision  and  continue  the  injunc- 
tion,  with  costs. 


COOGAN  V.  OCKERSHAUSEN. 

SuPfiRiOB  Court  of  the  City  of  New  York,  Spec- 
ial Term,  November,  1886. 

§§  2740,  et  seq.y  2769. 
Power  qf  %aU — When  executor  can  give  good  title. 

Where  a  testator  directed  in  liis  will  that  all  his  just  debts  and  fune- 
ral expenses  be  paid  as  soon  as  practicable,  after  his  decease,  and 
gave  all  the  rest,  residue  and  remainder  of  his  estate  to  his  exec- 
utors, in  trust, — Held^  that  the  will  by  the  legal  effect  of  these 
protristons  made  the  payment  of  debts  a  chaige  upon  his  real 
estate;  that  this  charge  was  an  implied  and  not  an  express  one, 
aqd  the  executor  of  the  will  who  was  the  devisee  in  trust  had  an 
implied  power  of  sale  for  the  purpose  of  paying  the  debts;  that 
the  property  could  not,  therefore,  be  sold  in  a  proceeding  under 
sections  2749«ta«g.,  of  the  Code  of  Civil  Procedure,  for  the  payment 
of  debts,  ^c,  and  the  purchaser  at  a  sale  by  the  executor  acquired 
a  good  title;  that  the  purchaser  was  under  no  obligation  to  see  to 
the  proper  disposition  of  the  purchase  money. 

Hyde  «.  Tanner  (1  Barb.  75),  distinguished. 

The  real  estate  of  a  testator,  which  is  subject  to  a  valid  power  of 
sale  for  the  payment  of  debts,  cannot  bo  sold  for  the  payment  of 
debts  and  funeral  expenses  in  a  proceeding  brought  for  that  pur- 
pose under  section  2749  et  $eg.  of  the  Code  of  Civil  Procedure, 
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unless  it  appears  that  it  is  not  practicable  to  execute  the  power, 
and  that  the  creditor  has  effectually  relinquished  the  same. 
{Decided  Noftemb&r  29,  1886.) 

Action  tried  before  the  court  without  a  jury. 

The  defenjant  is  the  executor  of  the  last  will  and 
testament  of  George  G.  Taylor,  deceased,  and  as  such, 
on  June  7,  1880,  entered  into  an  agreement  to  sell  to 
the  plaintiff  certain  premises,  located  at  No.  246  Lex- 
ington avenue,  New  York  City,  for  the  sum  of  $16,500, 
and  agreed  to  deliver  a  deed  conveying  title  thereto, 
on  July  7,  1880,  or  sooner,  if  the  plaintiff  desired. 
The  plaintiff,  to  bind  the  contract,  paid  to  the  defend- 
ant at  the  time  of  making  it,  the  sum  of  $260.  The 
defendant's  title  as  executor  was  derived  under  a  will 
in  which  the  testator,  after  directing  that  all  his  just 
debts  and  funeral  expenses  be  paid  as  soon  as  practi- 
cable after  his  decease,  devised  the  rest,  residue  and 
remainder  of  bis  estate  to  the  defendant  in  trust,  etc. 
The  plaintiff  claimed  that  this  will  was  such,  that  the 
debts  of  the  decedent  were  a  charge  upon  the  property 
in  question,  and  refused  to  accept  the  title,  althoiigh 
the  defendant  was  ready  to  convey.  Thereafter,  the 
plaintiff  brought  this  action  to  recover  back  the  $250 
deposited  as  aforesaid,  together  with  $50,  the  expense 
of  examining  the  title.  The  case  came  on  for  trial  at 
trial  term,  and  the  parties  to  the  action  waived  a  jury 
trial  and  submitted  the  case  upon  agreed  facts. 

Richard  S.  Jfewcombej  for  the  plaintiff. 

Thompson  &  KosSy  for  the  defendant. 

Sedgwick,  Ch.  J. — The  testator  directed  in  his 
will :  "  I  direct  all  my  just  debts  and  funeral  expenses 
to  be  paid  as  soon  as  practicable  after  my  decease." 
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All  ^'  the  rest,  residue  and  remainder  of  his  estate"  he 
devised  to  his  executor,  in  trast,  etc. 

The  will,  by  the  legal  eflFect  of  these  provisions, 
made  the  payment  of  the  debts  a  charge  upon  the 
land  (White  z\  Kane,  7  JV.  Y.  Oif>.  Pro.  267,  and  the 
numerous  earlier  cases).  It  is  to  be  kept  in  mind, 
however,  that  the  charge  was  not  express  but  implied. 

The  executor  of  the  will,  who  was  the  devisee  in 
trust,  had  an  implied  power  of  sale  for  the  purpose 
of  paying  the  debts  {Story^s  Eq.  Jurisprudence, 
§  1064b  and  note  8). 

The  specific  objection  to  the  power  of  the  executor 
to  convey  a  title,  is  that  the  land  will  reniain  subject 
to  the  right  of  the  creditors  within  three  years,  and  to 
apply  to  the  surrogate  for  a  decree,  that  the  land  be 
sold  for  the  purpose  of  paying  debts  which  the  per- 
sonal estate  was  not  sufficient  to  discharge. 

This  right  of  the  creditor  is  claimed  to  be  estab- 
lished by  section  2749,  etseg.  of  the  Code  of  Civil  Pro- 
cedure. I  assume  that  if,  in  the  present  case,  the  cred- 
itors might  have  a  right  to  proceed  under  the  statute, 
the  objection  made  to  the  title  would  be  good.  The 
exception  contained  in  section  2749  would  not  prevent 
an  application  being  competently  made  by  the  surro* 
gate.  The  exception  is  of  real  estate  expressly  charged 
with  the  payment  of  debts,  etc.  The  present  case  con- 
cerns an  implied  charge.  But  before  the  surrogate 
can  make  a  decree  of  sale  he  must  find  (§  2769)  that 
the  property  **  is  not  subject  to  a  valid  power  of  sale 
for  the  payment  of  "  the  debts,  with  a  limitation  that 
will  be  noticed.  The  statute  does  not  refer  to  an  ex- 
press power.  If  there  be  an  actual  and  valid,  although 
implied,  power,  the  surrogate  cannot  make  the  decree. 

I  am  therefore  of  the  opinion  that  the  creditors 
have  no  claims  upon  the  land  and  will  have  none  ex- 
cepting through  the  implied  charge  and  power  of  sale 
that  have  been  specified.    The  plaintiff  is  under  no 
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obligation  to  see  to  the  proper  disposition  of  the  pur- 
chase money. 

Hyde  v.  Tanner  (1  Barb.  76),  differs  from  the  present 
case  because  it  had  regard  to  the  right  of  executors,  etc., 
or  of  creditors  through  them,  to  apply  to  the  surrogate 
for  leave  to  sell  under  the  Kevised  Statutes.  Those  stat- 
utes permitted  the  sale  of  land  without  regard  to  the 
fact  that  the  executor  bad  power  of  sale,  although  if 
there  were  an  express  charge  the  land  could  not  be  sold. 

It  has  been  shown  that  under  the  Code,  if  there  be 
a  valid  power  of  sale,  the  land  cannot  be  sold  with  the 
limitation  that  will  now  be  examined.  Section  2759 
declares  that  if  there  be  a  valid  power  of  sale,  the  sur- 
rogate may  make  the  decree,  ''  if  it  is  not  impractica- 
ble ....  to  execute  the  power"  and  **  the  creditor 
has  effectually  relinquished  the  same."  These  words 
do  not  include  the  present  case,  for  there  is  no  objec- 
tion made  that  the  power,  if  it  exist,  cannot  be  prac- 
tically executed. 

I  think  farther,  that  the  powers  of  sale  contained 
in  the  devises  in  trust  were  valid. 

I  have  said  nothing  as. to  the  personal  property 
being  the  primary  fund  for  the  payment  of  debts, 
because  the  plaintiff  places  his  objection  to  the  title 
on  the  ground  substantially  that  there  appears  to  be  a 
deficiency  of  personal  property  to  pay  debts. 

The  defendant  should  have  judgment  dismissing 
the  complaint  on  the  merits. 
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VANDEVEEB  u  WARREN 

SvpsBioB  Court  of  the  City,  of  New  York,  Spec- 
ial Term,  January,  1887. 

§  8261,  subd.  3. 

Term  fee^^  When  party  entitled  to^  aUlumgh  he  hoe  not  noticed  eaxuefor 

trial* 

The  party  to  an  action  who  has  prevailed  therein,  is  entitled  to 
term  fees  for  the  terms  tho  cause  is  necessarily  on  the  calendar^ 
although  he  has  never  noticed  It  for  trial. 

(Decided  January  22, 1887.) 

Motion  by  plaintiff,  for  new  taxation  of  costs. 

This  action  was  begnn  on  January  7, 1885.  Issne 
was  joined  by  the  service  of  an  answer  on  February 
4,  1885.  The  plaintiff  noticed  the  cause  for  trial,  for 
the  November,  1885,  and  the  June,  1886,  trial  term, 
but  failed  to  file  any  note  of  issne.  The  defendant 
duly  noticed  the  canse  for  trial,  at  the  October,  1886, 
trial  term,  and  filed  a  note  of  issne  for  that  term.  The 
cause  thereafter,  in  Jannary,  1887,  appeared  on  the 
calendar,  was  duly  tried,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  and  against  the  defendant.  On 
January  14,  plaintiff  caused  a  bill  of  costs  to  be  served 
on  the  defendant's  attorney,  and  among  other  items 
charged  therein,  was  $50,  term  fees ;  the  defendant 
objected  to  the  allowance  of  such  term  fees,  and  the 
plaintiff  insisted  that  he  was  entitled  to  at  least  three 
of  them,  inasmuch  as  the  cause  was  regularly  upon 
the  calendar  for  that  number  of  terms.  The  clerk 
disallowed  the  term  fees,  and  the  plaintiff  thereupon 
made  this  motion. 
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VwideTeerc.  Wiarren. 

William  George  Oppenheimy  for  plaintiff,  and 
motion. 

Cited  Andrews  v.  Schnitzler,  2  N.  F.  Civ.  Pro.  18 ; 
Flint  V.  Green  (N.  Y.  City  Ct.  Sp.  T.),  N.  Y.  Daily 
Begister^  April  19,  1884  ;  Sipperly  v.  Warner,  9  How. 
Pr.3S2. 

H.  IF.  Fowler^  for  defendant,  opposed. 

DuoBO,  J. — ^The  plaintiff  prevailed  on  the  trial  of 
the  action,  bat  the  clerk  of  the  court  has  refused  to 
allow  him  any  term  fees,  on  the  ground  that  he  has 
never  noticed  it  for  trial. 

¥ 

The  defendant  had  regularly  noticed  it  for  trial  for 
October  term,  1886,  and  it  was  on  the  calendar  for  that 
term. 

The  plaintiff  appeals  from  the  clerk's  decision.  I 
think  the  plaintiff  is  entitled  to  term  fees,  even  though 
he  never  noticed  the  cause  for  trial.  The  general  term 
of  this  court  in  March,  1882,  in  the  case  of  Andrews 
V.  Schnitzler*  (opinion  by  Mr.  Justice  Frkedman),  say 
that  the  true  construction  of  the  Code  is,  that  as  long 
as  a  cause  has  been  noticed  for  trial,  the  party  finally 
prevailing  at  the  trial  is  entitled  to  costs  for  all  pro- 
ceedings after  notice  of  trial,  and  to  the  costs  for  each 
term,  though  the  notice  of  trial  was  not  given  by  him 
but  by  his  opponents  The  preparation  to  be  made  is 
the  same  whether  only  one  or  both  parties  give  notice 
of  trial. 

From  the  above  it  follows  that  the  decison  of  the 
clerk  should  be  reversed  (without  costs),  and  re-taxa- 
tion is  ordered,  with  instructions  to  the  clerk  to  allow 
the  term  fees  which  he  disallowed. 

♦  2  iV.  T.  Civ.  Pro,  18. 


'.  Ill  ■         I". 
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O'ROURKE  V.  THE  HENRY  PROTJSE  COOPER 

COMPANY,  ET  AL. 

SuPERiOB   Court  of   the  City   op    New   Yobk, 
Special  Term,  December,  1886. 

§§  1251, 1429,  1480. 

t^mmar^  prooeedingM.-^Whm  injuaethn  to  $tay,  granted, — Fimn  #/ 

undertaking. 

The  superior  coart  of  the  city  of  New  York  has  jurisdiction  to 
restrain  the  execution  of  a  warrant  to  dispossess,  issued  in  sum- 
mnry  proceedings  taken  by  a  landlord  against  his  tenant,  where  it 
appears  that  since  the  making  of  the  lease,  the  title  of  tlie  lessee 
to  the  leasehold  premises  has  been  divested,  and  where  that  ques- 
tion cannot  be  properly  disposed  of  by  the  justice  before  whom 
the  proceedings  are  pending. 

Oilman  V.  Prentice  (11  N.  Y.  Civ.  Pro.  810;,  tollowed. 

A  tease  of  real  property  for  the  term  of  ten  years,  is  a  chattel  real ; 
and  as  such,  is  subject  to  the  lien  of  a  judgment  recovered  against 
the  lessee  thereof,  for  ten  years  after  the  filing  of  the  judgment* 
roll,  if  the  judgment  is  docketed  in  the  county  in  which  the  lease- 
hold premises  are  situate. 

A.  leasehold  interest  in  real  property  of  a  judgment  debtor,  which  iiaH 
Icsa  than  three  yeors  to  run,  although  the  lease  was  originally  for 
ten  years,  is  not  real  property  wiihin  the  provisions  of  the  Code 
relating  to  the  sale  of  real  property  under  execution,  and  may 
therefore  be  sold  under  execution  as  personal  pro|)erty ;  and  upon 
a  sale  the  property  sold  vests  immediately  in  the  purchaser. 

{Decided  December  2,  1880.) 

Motion  to  continue  temporary  injunction,  restrain- 
ing the  prosecution  of  summary  proceedings. 

Samuel  M.  Meeker,  as  executor,  Ac,  let  the  prem- 
ises No.  292  Fifth  avenue,  to  Henry  Pronse  Cooper 
for  the  term  of  i^n  years  from  May  1,  1879.     Cooper 
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at  this  time  sublet  portions  of  the  premises  to  the 
Nippon  Mercantile  Company  of  310  Broadway,  for  the 
same  period.  Botli  these  leases  were  recorded.  In 
October,  1883,  Cooper  assigned  the  lease  from  Meeker 
to  The  Henry  Pronse  Cooper  &  Co.  After  the  assign- 
ment the  Nippon  Mercantile  Company  paid  rent  to 
the  Henry  Prouse  Cooper      Co. 

William  L.  Flagg  obtained  a  judgment  by  defAult 
against  Cooper  in  July,  1883.  This  default  was  vacated 
that  there  might  be  a  trial  on  the  merits,  the  jndgment 
then  obtained  being  allowed  to  stand  ajB  security.'  In 
May,  1886,  the  referee^  to  whom  the  case  was  referred, 
reported  ia  fayorof  Flagg,  and  a  jndgment  was  entered 
on  the  confirmation  of  that  report  May  20, 1886.  Flagg 
issued  an  execution  on  this  judgment,,  which  was  .re- 
turned unsatisfied.  He  then  issued  another  execution 
on  the  judgment  recovered  July  3,  3883,  and  under  that 
execution,  the  sheriff  sold,  as  a  chattel  real,  the  inter- 
est of  Henry  Prouse  Cooper  which  he  had  In  the  above 
lease  on  July  3,  1883.  Motions  were  made  to' set  these 
executions  aside,  on  the  ground  of  various,  irregularis 
ties,  which  were  denied.  Jeremiah  O'Rourke  became 
the  purchaser  of  Cooper's  interest  at  the  sheriff's  sale, 
and  notified  tlie  tenants  of  the  building,  292  Fifth 
avenue,  of  his  purchase,  and  demanded  from  them 
the  rent  due.  At  the  time  of  the  sale  O'Rourke 
received  a  sheriff^ s  certificate  of  sale,  but  no  deed  was 
given. 

Th-e  Nippon  Mercantile  Company  refused  to  jiay 
the  rent  due^  and  summary  proceedings  were  com- 
menced against  it  in  the  sixth  district  court  by  the 
Henry  Prouse  Cooper  Company.  These  proceedings 
were  stayed  by  injunction,  and  the  case  removed  to 
the  superior  court. 

WiUiam  L.  Flagg y  for  plaintiff. 
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JF.  F.  VandeveeTy  for  the  Henry  Pronse  Cooper 
Co. 

Charles  S.  Murray ^  for  Nippon  Mercantile  Co. 

'  Ingraham,  J. — ^The  general  term  of  this  coart,  in 
the  case  of  Flagg  v.  Cooper,  ef  aZ.,^eld  that  the  exe- 
cation  issued  in  that  action,  under  which  the  sale  by 
the  sheriff  was  made,  was  valid,  iind  that  decision  is 
binding  upon  me  on  this  application. 

I  -think  this  court  has  jurisdiction  to  restrain  the 
execution  of  a  warrant  to  dispossess  where  it  appears 
that  since  the  making  of  the  lease  the  title  of  the 
lessor  to  "the  leasehold  premises  has  been  divested,  and 
where  that  question  cannot  he  properly  disposed  of 
by  the  justice.  It  was  so  held  in  Oilman  v.  Prentice, 
{anie  p.  810). 

The  only  question  remaining,  is  whether  the  plaint^ 
iflf  has  obtained  by  the  sale  under  the  execution,  a 
valid  title  to  the  lease  held  by  the  defendants,  The 
Henry  Pronse  Cooper     Co. 

By  section  6  of  article  1  of  title  2  of  the  Revised 
Statntes,  7th  ed.,  page  2175,  it  is  provided  :  "Estates 
for  years  shall  be  chattels  real.'*  The  interest,  there- 
fore, of  Henry  Pronse  Cooper,  at  the  time  of  the 
entry  of  the  judgment  in  favor  of  Flagg  against 
Cooper,  was  therefore,  a  chattel  real. 

By  section  1261  of  the  Code,  it  is  provided : 
•**  Except  as  otherwise  specifically  prescribed  bylaw, 
a  judgment  hereafter  rendered,  and  which  is  docketed 
in  the  county  clerk's  oflBce,  as  prescribed  in  this  arti- 
cle, binds,  and  is  a  charge  upon — ten  years  after  filing 
the  judgment-roll  and  no  longer — the  real  property 
and  chattels  real  in  that  county  which  the  judgment 
debtor  has  at  the  time  of  so  docketing  it,  or  which  he 
acquires  at  any  time  afterwards  and  within  the  ten 
years." 


*  Reported,  po$tj  p.  404. 
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By  the  docketing  of  that  jadgment  against  Henry 
P.  Cooper,  the  plaintiff  acquired  a  lien  upon  (he  lease 
of  the  premises  in  question.  Under  the  execution 
issued  on  that  judgment,  the  sheriff  advertised  the 
leasehold  property  for  sale,  and  on  July  24,  1886,  sold 
to  the  plaintiff  all  the  right,  title  and  interest  of 
Henry  Prouse  Cooper,  that  he  had  on  July  3,  1883,  in 
and  to  the  leases  therein  described,  and  duly  delivered 
to  the  plaintiff  in  this  action  a  bill  of  sale  therefor. 
The  sale  appears  to  be  regular,  and,  so  far  as  appears, 
the  sale  was  made  in  accordance  with  the  provisions  of 
the  Code  for  the  sale  of  personal  property.  Article  3, 
sections  1430  to  1478,  do  not  apply  to  a  sale  under  this 
execution,  because  at  the  time  of  the  sale  they  had 
less  than  three  years  to  run. 

By  section  1430  it  is  provided  that  the  expression 
"real  property,"  as  used  in  this  and  the  succeeding 
article,  include  leasehold  property,  where  the  lessee  or 
his  assignee  is  possessed,  at  the  time  of  the  sale,  of  at 
least  five  years'  unexpired  term  of  the  lease.  The 
leasehold  interest  not  being  real  property,  it  must  be 
sold  as  personal  property,  and  upon  the  sale  under  the 
execution  the  property  sold  vested  immediately  in  the 
purchaser. 

I  think,  therefore,  on  the  facts  as  they  appear  on 
this  application,  that  the  plaintiff  has  obtained  a  valid 
title  to  the  lease  by  the  sale  under  the  execution. 
ITie  defendant,  the  Nippon  Mercantile  Co.,  having 
appeared  and  asked  leave  to  pay  the  amount  of  rent; 
due  into  the  court,  if  such  .payment  is  made  to  the 
credit  of  the  action  within  ten  days  after  the  service 
of  the  order  on  this  motion,  the  injunction  will  be  con- 
tinued against  the  defendant.  The  Henry  Prouse 
Cooper  Co.,  i*estmining  them  from  executing  any 
warrant  to  dispossess  the  Nippon  Mercantile  Co.  until 
the  further  order  of  this  court. 
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Plaintiff  to  have  $10  costs  of  this  motion,  to  abide 
the  event. 


AARON,  Appellant,  t?.  POSTER,  Respondent. 

CiTT  Court  of  New  York,   General  Term, 

December,  1886. 

§  3228,  suVa.  1. 

0^U$» —  1F7i«t  f^eitian  of  title  to  land  eome$  in  qutttian^ 

Whore  an  assigDCc  of  a  landlord  sued  a  tenant,  to  recoTer  damages 
for  breach  of  the  covenants  contained  in  the  lease,  and  the  com- 
plaint alleged  title  to  the  premises  in  the  landlord,  and  the  defend- 
ant took  issue  on  this  allegation, — Held^  that  the  question  of  title 
to  land  did  not  arise,  and  the  plaintiff  recovering  less  than  $50, 
woB  not  entitled  to  costs. 

In  an  action  for  breach  of  covenant  contained  in  a  lease,  brought  by 
a  landlord,  the  plaintiff  is  entitled  to  recover,  independent  of  the 
question  of  ownership  or  title. 

The  question  of  title  to  land  does  not  come  in  question,  unless  plaint- 
iff, in  order  to  recover,  is  bound  to  allege,  and,  if  denied,  prove 
title  on  the  trial ;  and  unless  the  title  docs  so  come  in  question, 
the  plaintiff,  if  he  recovers  less  than  (50,  is  not  entitled  to  costs. 

{Decided  December,  188C.) 

Appeal  from  ordfsr  of  special  term,  affirming  the 
clerk's  taxation  of  costs. 

The  opinion  states  the  facts. 

Leo  C.  DessaTj  for  plaintiff-appellant. 

WiUidm  Foster,  for  defendant-respondent. 

McAdam,  Ch.  J. — The  plaintiff,  as  assignee  of  the 
andlord,  sned  the  defendant  for  breach  of  the  cove- 
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Hants  of  an  indenture  of  lease,  wherein  the  defendant 
agreed  '*  to  keep  and  maintain  the  plate  glass  in  the 
windows  in  proper  order  and  repair/'  The  breacli 
charged  is  that  the  defendant  caused  or  x>ermitted 
^^  three  panes  of  the  phite  glass  to  become  broken  and 
out  of  order,"  to  the  plaintiffs  damage  $60.  The  jury 
awarded  the  plaintiff  a  verdict  for  $S9,  on  which  the 
plaintiff  undertook  to  tax  a  bill  of  costs.  The  clerk 
declined  to  tax  the  bill  because  the  verdict  was  under 
$50,  and  from  an  order  of  the  special  term  sustaining 
the  ruling  of  the  clerk,  the  present  appeal  is  taken. 

The  plaintiff  unnecessarily  alleged  in  his  complaint 
title  to  the  premises,  and  because  the  defendant  took 
issue  on  this  immaterial  allegation,  the  plaintiff  claims 
that  the  title  to  land  came  in  question,  and  that  he 
was,  therefore,  entitled  to  costs,  without  regard  to  the 
amount  of  his  recovery.  This  claim  is  unfounded. 
The  trial  judge  did  not  certify  that  the  title  came  in 
question,  nor  did  the  question  arise  upon  the  plead- 
ings within  the  contemplation  of  the  Code  (§  3238,' 
snbd.  1).  The  plaintiff,  having  sued  for  breach  of  cov- 
enant, was  entitled  to  recover  independently  of  the 
question  of  ownership  or  title.  The  question  of  title 
does  not  come  in  question  unless  the  plaintiff,  in  order 
to. recover,  is  bohnd  to  allege,  and  (if  denied)  prove 
title  on  the  trial  (Muller,v.  Bayard,  15  Abb.  Pr.  449  v 
Rathbone  v.  McConnell,20  5ar6.  311 ;  aff'd,  21  JV.  Y. 
468  ;  Learn  v.  Currier,  16  Uufij  184;  afl*d,  76  l/r  Y. 
625).  •  '• 

It  follows,  therefore,  that  the  order  appealed  from 
roust  be  affirmed,  with  costs. 

Nehbhas,  J.,  concurred. 


I   I 
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DE  WITT,  Bkspokdent,  v.  GREENER,  Appellant. 

CuEMFNa  COTTNTT  CoURT,   DeCEMBEB,   1886: 


*       * 


§§55,2944. 

Attorney^  When  employment  of  end$ — Piwer  of,  to  rdeate  claim  of 
dUrU — Justice^  courts  When  amendment  (fplcadinge  should 

he  allowed. 

Where  an  attorney  was  employed  to  prosecute  tin  notion  to  recover 
possession  of  a  piano,  and  the  £a&e  was  settled  before  trial  by  the 
making^  of  a  verbal  agreement,  which  was  to  be  reduced  to  writ- 
ing, providing  that  the  .defendant  should  retain  possession  of  the 
piano  for  two  years  and  a  half,  and  keep  it  in  as  good  repair  as.it 

,  then  was,  for  the,  pur  pose  of  renting  the  same,  and  out  of  the 
rentals  received,  reimbursing  himself  for  the  money  expended  in 

.  repairing  it,  and  at  the  expiration  of  said  period  should  return  tlie 
said  -piano  to  the  plaintiff,   and  this  agreement  was  afterwanls 

f  reduced  to  writing,  and  the  provision  added  that  if  the  piano  Wis 
not  delivered,  the  defendant  should  forfeit  $75  agreed  upon  in  the 
writing  as  liquidated  damages  in  case  of  such. fulling  to  deUver,i 
and  the  attorney  never  delivered  such  agreement  to  the  plaintiff, 
but  without  her  knowledge  or  consent,  before  the  expiration  of  said 
two  years  and  a  half  received  $10  and  gave  a  receipt  upon  tho 
back  of  the  agreement,  reciting  that  that  amount  was  paid  in. full 
satisfaction  of  all  claims  and  demands  under  said  written  agree- 
ment, and  that  the  agreement  was  surrendered  up  to  the  defend- 
ant and  the  piano  therein  referred  to  was  regarded  as  delivered  to 
him  to  be  his  property  from  date, — 27eZ<Z,  that  the  attorney  did  not 
have  authority  to  receive  said  money  or  give  said  receipt;  that  his 
employment  ended  with  the  termination  of  the  action,  and  that  he 
bad  no  further  authority,  either  actual  or  implied,  and  the  defend- 
ant was  not  entitled  to  assume  that  he  was  authorized,  and  bis 
authority  could  be  disputed  by  the  plaintiff. 

Anderson  v.  Coonley  (31  Wend.  279) ;  Standard  Oil  Company  v.  Tri- 
umph Insurance  Company  (3  JSunj  591),  distinguished. 

In  such  a  case,  it  eeemsj  if  tliere  had  been  money  due  under  the  agree- 
ment its  possession  by  the  attorney  would  have  justified  tho 
defendant  in  assuming  that  he  had  authority  to  collect  it. 
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While  an  sg^ot  tn  lake  a  bond  is  not  to  be  deemed  as  of  course 
entitled  to  receiTe  the  looory  noder  that  bond,  sncli  ageocT  may 
be  presumed  if  be  rcUins  custody  of  it;  bat  it  is  not  to  be  pie- 
sumcd  that  be  is  entitled  to  socb  payment  liefore  h  becomes  doe; 
and  bis  right  to  release  the  liond  before  iU  Eiatarity  or  in  part  pay- 
ment, u  not  to  be  presnmed  from  mere  poaaession. 

Where  a  complaint  in  an  action  m  a  jnstiee*s  court  let  forth  n 
canse  of  action  for  conTcrsion,  and  the  plaintiff  on  the  trial 
expressly  vaired  the  tort  set  oat  in  soch  cause  of  action,  and 
asked  leave  to  amend  the  complaint  by  setting  forth  a  second  cause 
of  action  for  liquidated  damages  under  a  contract,  relating  to  the 
same  subject-matter  as  the  first  cause  of  action,— UrU,  tliat  the 
change  of  the  first  cause  of  action  from  tort  to  contract  did  no4 
work  injustice  to  the  defendant,  as  it  did  not  change  the  nature  of 
the  proof  required. 

A  justice  of  the  peace  has  the  power,  and  may  amend  a  complaint  at 
any  time  before  or  during  the  trial,  bj  sul>stitating  one  form  of 
action  for  anoihcr;  and  may  change  the  nature  of  the  action  from 
one  in  tort  to  one  on  contract. 

Xo  uniform  independent  rule  can  be  laid  down  under  tlie  proTision 
of  the  Code  of  Ciril  Procedure  as  to  m-hen  amendments  of  plead- 
ings should  be  allowed  in  justices^  courts  regardless  of  the  facts ; 
erery  case  must  be  controlled  by  the  facts  surrounding  it ;  the  test 
being  whether  sulistantlal  justice  will  be  promoted  by  allowing  an 
amendment. 

{Decided  iJeeember,  188G.) 

Appeal  from  an  order  of  a  justice  of  the  i>eaoe. 
The  opinion  states  the  facts. 

W.   Lloyd  Smith  and  J.   OibsoJiy  attorneys  for 
defendant-appellant. 

John  T.  DacidsoTij  for  respondent. 

Dkxteu,  Co.  J.— Some  years  prior  to  Jane,  1883, 
the  plaintiif  was  the  owner  of  a  piano.  She  rented  it 
to  a  Mrs.  Starks,  with  whom  it  remained  for  a  long 
time.  Mrs.  Starks  finally  sold  or  traded  it  to  th9 
defendant  herein,  who  is  a  manufacturer  and  dealer  in 


CIVIL    PROCEDURE    REPORTS,  829 


Do  Witt  V,  Greener. 


pianos,  without  the  l^nowledge  of  the  plaintiff.  The 
plaintiff  claimed  the  piano  from  the  defendant.  Wm. 
P.  De  Witt,  her  father,  acted  as  her  agent.  He 
employed  A.  V,  Murdoch,  an  attorney  at  law,  to  secure 
a  settlement  of  the  claim  with  Greener.  !No  settle- 
ment was  secured  until  he  authorized  him  to  bring  a 
suit  in  justice's  court  against  Greener,  to  recover  the 
piano  or  its  value*  A  suit  was  brought  before  Justice 
A.  B.  Galatian.  That  suit  was  settled  before  tiial, 
Mr.  Greener,  Mr.  Wm.  P.  DeWitt,  Mr.  Murdoch  and 
•the  plaintiff  being  present.  Mr.  Greener  claiming  that 
he  had  received  this  piano  in  good  faith  from  Mrs. 
Starks,  and  had  expended  $50  in  repairs  upon  it,  a 
verbal  settlement  was  arrived  at,  whereby  Mr.  Greener 
was  to  keep  the  piano  for  two  years  and  a  half,  and 
keep  it  in  as  good  repair  as  it  was  then,  and  retain  the 
rents  to  reimburse  him  for  the  repairs  made  upon  the 
piano,  and  at  the  expiration  of  said  two  and  one  half 
years,  he  was  to  deliver  the  same  to  the  plaintiff.  It 
was  suggested  that  the  agreement  be  reduced  to  writ- 
ing, and  Mr.  Murdoch  was  authorized  by  the  plaintiff 
to  reduce  the  same  to  writing,  and  secure  Mr.  Green- 
er's signature  to  the  same,  which  he  did.  In  the 
agreement  thus  made  in  writing.  Greener  agreed  to 
deliver  the  piano  to  the  plaintiff  or  her  agent,  at  the 
expiration  of.  the  said  two  and  one-half  years,  in  as 
good  condition  as  it  then  was,  on  demand,  and  if  not  so 
delivered,  Greener  agreed  to  forfeit  $75,  agreed  upon 
in  the  writing  as  liquidated  damages  in  case  of  failure 
to  deliver  the  same,  unless  such  failure  to  deliver  was 
occasioned  by  the  piano  being  destroyed  by  fire. 

At  the  expiration  of  said  time,  the  plaintiff 
demanded  the  piano,  and  Mr.  Greener  refused  to 
deliver  the  same,  and  this  action  was  brought  to 
recover  its  value,  and  the  original  complaint  was  one 
in  tort  to  recover  damages  for  a  conversion  of  the 
piano. 


} 
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From  the  evidence  it  appears  that  Mr.  Jdurdoch 
had  never  delivered  the  written  agreement  to  the 
plaintiff.  It  was  dated  June  28,  1883.  On  March  4, 
1884,  without  the  knowledge  or  consent  of  the  plaint- 
iff or  her  father,  Murdoch  received  fl-om  Greener  **  ten 
dollars  in  full  satisfaction  of  all  claims  and  demands 
under  said  written  agreement,"  and  he  signed  n 
receipt  upon  the  back  of  the  agreement  to  that  effect, 
in  which  it  was  stated  further  thut  the  written  agree- 
ment *4s  hereby  surrendered  up  to  him  (Greener)  and 
the  piano  referred  to  herein,  is  hereby  regarded  as 
delivered  to  him  (Greener)  to  be  his  property  from 
date.  .**EsTKLi#KDfi  Witt 

*'by  her  attorney  A.  V*  Murdoch. 
"Elmira,  March  4, 1884."     ;  . 

The  defense. offered  this  receipt,  as  evidence  of  an 
accord  and  satisfaction. 

The  plaintiff  denies  the  authority  of  Murdoch  to 
thus  dispose  of  her  rights  under  the  written  agree- 
ment. So  far  as  it  is  a  question  of  fact,  whether  Mur- 
doch had  express  authority  or  not,  that  has  been 
settled  by  the  court  below  in  favor  of  the  plaintiff,  and 
is  not  before  us  for  review.  The  weight  of  evidence 
was  certainly  with  the  plaintiff  on  that  issue.  The 
defendant  clainAs,  however,  that  Murdoch  had  an 
implied  authority,  and  under  the  facts  appearing,  the 
defendant  had  a  right  to  assume  that  he  was  so 
authorized,  andthe  plaintiff  should  not  now  be  allowed 
to  dispute  it.  In  support  of  this  claim,  the  defendant 
cites  two  cases :  Anderson  v.  Coanley,21,  Wend.  279  ; 
and  Standard  Oil  Oo.  v.  Triumph  Ins.  Co.,  3  Hun^ 
091. 

In  the  first, one  W.  was  the  agent  of  A.  in  buying 
grain.  He  made  a  contract  with  C.  for  his  barley.  C. 
did  not  deliver  it  and  A.  brought  suit  for  damages  for 
the  non-delivery.  C.  offered  to  prove  that  soon  after 
the  contract  was  made,  \V.  sent  him  word  that  he  did 
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not  want  his  barley,  as  it  was  injured,  and  the  trial 
court  refused  such  proof.  The  court  of  review  held 
that  this  was  error ;  that  a  general  agent,  entrusted 
by  his  principal  with  power  to  make  aud  enter  into 
contracts  for  thA  purchase  of  grain,  has  power  to 
modify  or  waive  a  contract  made  by  him  in  respect  to 
such  grain. 

In  the  other  case,  one  J.  L.  Lord,  an  insurance 
broker,  procured  a  i)o]icy  of  insurance  from  the 
defendants  for  the  plaintiff.  The  policy  gave  the 
right  to  the  defendants,  to  raise  the  rate  of  premium 
or  cancel  the  polidy  at  anytime.  Subsequently,  the 
defendants  demanded  of  Lord  an  increase  of.  one  per 
cent.  It  was  not  paidbjf)  Lord,  and  nearly  sixty  days 
after  this,  a  messenger  froifa  Lord's  office  brought  the 
policy  to  the  defendants'' agent  who  issued  the  same 
and  directed  its  cancellation.  It  also. had  anJndorse- 
ment  on  it  indicating  that  it  was  to  be  canceled,  which 
indorsement  was  made  by  Lord,  or  a  brother  of  his 
who  had  the  general  management  of  his  business. 
The  defendants  canceled  the  policy,  and  a  few  days 
after,  the  property  covered  by  this  policy, burned.  The 
plaintiffs  brought  suit  against  the  defendants  on  the 
ground  that  the  policy  had  been  returned  unintention- 
ally and  through  mistake.  No  question  is. raised  in 
this  case  as  to  the  power  of  Joseph  L.  Lord,  as  agent 
of  the  plaintiffs  in  procuring  the  polidy  of  insurance, 
to  have  returned  the  same  to  the  defendants  and  can- 
celed, and  thereby  bind  the  plaintiffs.  He  was  the 
only  person  with  whom  the  defendants  dealt.'  To 
secure  insurance  was  his  business  ;  but  the  plaintiffs 
insisted  their  agent  did  not  intend  to  return  it.  They 
did  not  intend  to  have  him  return  it,  but  through  the 
mistake  of  some  one  in  Mr.  Lord's  office  it  had  been 
returned.  The  question  litigated  was  whether  the 
plaintiff's  were  bound  by  the  mistake  of  their  agent, 
«  and  the  court  held  that  they  were,  and  also  affirmed  the 
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rule  laid  down  in  Anderson  v.Coonley,  that  an  agent 
having  authority  to  make,  has  implied  authority  to 
cancel  ur  modify.     The  question  is,  does  this  rule  of 
law  relating  to  agency  have  application  to  the  facts  of 
this  case.    In  Anderson  v.  Coonlej^t he  defendant  C. 
had  all  his  dealings  with  W.  the  agent  of  A.     In  the 
last  case,  the  defendants  had  all  their  dealings  with 
Lord  the  insurance  broker.     In  neither  case  had  the 
defendants  met  the  principals,  and  did  not  know  tbe 
principals  except  through  the  agent.    In  both  cases  the 
agency  was  general  as  to  the  matter  which  the  agent 
had  in  charge  for  his  principal.    In  neither  case  did 
the  agent  assume  to  act  as  an  attorney.    In  the  pres- 
ent case  Murdoch  was  known  to  the  defendant  to  be 
acting  as  an  attorney.      He  signed    the   receipt  as 
"attorney  for  the  plaintiflf."    Under  the  evidence  of 
W.  P.  De  Witt  and  Ryan,  he  was  employed  as  an 
attorney  to  prosecute  the  claim.    His  compensation 
was  limited  to  ten  dollars  by  express  agreement  in  the 
lirst  suit  brought.    This  court  must  assume  that  fact 
as  established  by  the  judgment  in  the  court  below. 
Murdoch  says,  when  the  claim  was  put  into  his  hands, 
"  it  was  all  left  to  my  discretion  as  to  whether  I  should 
bring  a  suit  or  compromise."    The  suit  was  brought. 
In  the  settlement  of  the  suit,  the  plaintiff,  her  father, 
Murdoch  and  defendant  were  present.    The  terms  of 
the  settlement  being  agreed  upon,  it  was  left  to  Mr. 
Murdoch  to  reduce  it  to  writing  and  have  Mr.  Greener 
sign  it.    Murdoch  says,   "I  instituted  the  suit.     It 
resulted  in  a  compromise  between  the  plaintiff  and 
defendant."     It  is  therefore  clear  that  there  is  a  broad 
distinction  between  this  case  and  the  one  cited  by  the 
defendant.    In  this  case,  the  written  agreement  was 
but  reducing    the  parol    agreement,   made   between 
Greener  and  Mr.  Murdoch's  principal,  to  writing.     Mr. 
Murdoch's  position  in  the  transaction  was  that  of  an 
attorney  prosecuting  a  claim.    The  whole  matter  was 
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disposed  of  betweea  the  parties  whereby  Mr.  Greener 
was  to  deliver  the  piano,  not  to  the  agent,  but  to  the 
plaintiff,  at  the  end  of  two  and  one  half  years.  There 
was  nothing  pending  or  undetermined  between  them 
until  that  time  had  expired.  There  is  no  fact, from 
which  Mr.  Greener  had  a  right  to  assume  that  pending 
that  two  years  and  a  half  Mr«  Murdoch  had  any 
agency  in  the  premises  whatever,  unless  it  is  the  fact 
that  he  brought  with  him  the  written  agreement.  Had 
there  been  any  money  due  on  this  agreement  at  the 
time  he  presented  it,  his  possession  of  it  under  the 
circumstances  under  which  it  was  made,  would  have 
justified  Greener  in  assuming  that  Murdoch  had 
authority  to  collect  such  money.  **  An  agent  to  take 
a  bond  is  not  to  be  deemed  as  of  course  entitled  to 
receive  payment  of  the  money  under  that  bond*' 
{Story  on  Agency^  112).  But  such  agency  may  be  pre- 
sumed if  he  retain  custody  of  the  bond.  Jh.  (See 
also  Williams  v.  Walker,  2  Sanclf.  Ch.  225). 

But  it  is  not  to  be  presumed  that  he  is  entitled  to 
receive  such  paynient  l>etore  it  becomes  due  {Story  on 
Agency^  113).  His  right  to  release  the  bond  before 
maturity  by  a  part  payment  is  not  to  be  presumed 
from  mere  possession.  It  seems  to  us  clear  that  when 
pending  that  time  Mr.  Murdoch  appears  for  the  pur- 
pose of  releasing  Mr.  Greener  from  his  obligations  to 
the  plaintiff,  he  deals  with  him  at  his  peril*  It  is  a 
well  settled  rule  of  law  that  an  attorney  of  record  in 
an  action  cannot  release  his  client's  interest  or  com- 
promise it,  unless  he  have  express  authority  so  to  do. 
Mandeville  v.  Reynolds  (68  If.  T.  628).  Mr.  Mur- 
doch  did  not  even  occupy  the  position  of  an  attorney 
of  record.  The  action  in  which  he  was ''acting  as 
attorney,  had,  many  months  before,  been  settled 
between  the  parties  themselves  before  judgment.  The 
plaintiff  had  in  no  act,  word  or  writing  which  had 
come  to  the  attention  of  Greener,  done  anything  from 
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wbich  Greener  had  the  right  to  assume  that  he  was 
clothed  with  the  power  of  sale  of  the  plain tiflTs  rights 
under  the  contract.  The  plaintiff  and  her  father 
resided  in  the  same  place  with  the  defendant.  It  was 
an  easy  matter  for  him  to  have  demanded  the  receipt 
of  the  i)iaintiff,  or  the  written  authority  of  the  plaint- 
iff to  Murdoch  to  empower  him  to  make  this  sale  or 
release — and  especially  where  he  was  paying  $10  for 
that  for  which  he  had  np:reed  to  pay  $75,  in  the  event 
he  did  not  return  the  piano  at  the  expiration  of  the 
time  ;  and  Mr.  Murdoch,  as  the  plaintiff's  attorney, 
had  simply  reducied  such  agreement  to  w^riting.  So 
far  as  Greener  had  any  legal  right  to  assume,  Mur- 
doch's connection  with  the  matter  then  ceased;  hence 
it  seems  to  us  manifest  that  no 'implied  agency 
remained  in  Murdoch  whereby  he  could  bind  the 
plaintiff  against  her  knowledge  and  consent  in  the 
matter  of  surrendering  her  rights  against  Greener 
before  the  expiration  of  said  term  of  two  and  one  half 
years. 

The  plaintiff  insists  there  is  another  ground  of  error 
calling  for  a  reversal  of  this  judgment.  As  before 
stated,  the  original  complaint  was  for  a  conversion  :  it 
set  forth  an  action  in  tort.  After  the  defendant  intro- 
duced the  receipt  and  release  signed  by  Murdoch  on 
the  back  of  the  agreement  of  settlement  of  the  first 
sait,  ihe  i)lalntiff  introduced  in  evidence  the  agreement 
itself,  to  which  it  referred.  The  plaintiff  clearly  had 
the  right  to  do  so.  Thereafter  the  plaintiff  asked  to 
amend  her  complaint,  alleging,  as  a  second  cause  of 
action,  the  contract  on  the  part  of  Greener,  contained 
in  the  agreement  wherein  he  had  agreed  to  forfeit 
seventy-live  dollars  as  liquidated  damages  in  the  event 
he  should  not  return  the  piano  at  the  expiration  of  the 
time  agreed  upon.  It  was  allowed,  against  the  defend- 
ant's objection.  This  left  the  first  cause  of  action  set 
out  in  the  complaint  one  in  tort,  and  the  second  cause 
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of  action  one  in  contract.  Thereupon  the  plaintiff 
gave  notice  that  she  expressly  waived  tlie  tort  set  out 
in  the  tirst  cause  of  action,  and  an  amendment  to  that 
effect  was  allowed.  By  the  amendments  thus  allowed 
against  the  defendant's  objectioa  the  action  was  charged 
from  an  action  in  tort  to  one  on  contract.  Had  the 
justice  power  to  allow  such  amendments?  is  the  ques- 
tion presented.  Section  2944  of  the  Code,  which  has 
direct  reference  to  the  amendment  of  pleadings  in  jus- 
tice court,  provides  that  '*The  court.mt^^,  upon  appli- 
cation, allow  a  pleading  to  be  amended,  at  any  time 
before  the  trial,  or  during  the  trial,  or  upon  appeal,  if 
substiAnUal  justice  will  be  promoted  thereby." 

Was  substantial  justice  promoted  by  these  amend- 
ments! If  so,  then  it  was  the  imperative  command  of 
the  statute  that  they  be  allowed  ^'upon  application.'^ 

The  application  was  made  by  the  plaintiff. 

There  is  no  method  provided  in  justices'  courts  for 
making  application  by  motion  upon  notice  as  in  courts 
of  record.  Amendments  can  only  be  applied  for  when 
the  parties  are  present  before  the*  justice ;  hence  no 
objection  can  be  made  to  the  manner  of  the  applica* 
tion.  It  may  be  made  before  or  daring  the  trial.  It 
was  made  during  the  trial,  hence  the  application  as  to 
time  conforms  to  the  statute ;  hence  the  only  question 
is,  were  the  amendments  of  a  nature  whereby  substan- 
tial  justice  was  to  be  promoted  by  their  allowance? 
The  lirst  effect  was  to  change  the  action  from  tort  to 
contract:  did  this  work  injustice  to  the  defendant? 
We  do  not  see  how  it  could.  Before  the  amendments 
an  execution  against  the  body  might  have  been  issued 
upon  the  judgment  recovered  :  after  the  amendments, 
a  body  execution  could  not  be  issued.  That  certainly 
worked  no  injustice  to  the  defendant.  It  relieved  him 
from  an  odious  incident  attaching  to  any  judgment 
that  might  be  recovered. 
To  maintain  the  action  the  proofs  must  be  the  same 
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under  the  amended  as  under  the  original  complaint: 
under  either,  the  agreement  mnst  be  proved,  except  as 
to  the  ^Miquidated  damages:''  the  expiration  of  the 
two  years  and  a  half,  a  demand  by  the  plaintiff  upon 
the  defendant,  and  a  refusal  to  deliver.  Beyond 
relieving  the  defendant  from  a  body  execution  issuing 
upon  any  judgment  recovered,  the  only  question 
which  the  amendment  effected  was  that  relating  to 
the  amount  of  damages  that  might  be  recovered  against 
him  in  the  action. 

Under  the  original  complaint,  the  question  of  dam- 
ages turned  wholly  upon  the  question  of  value  of  the 
piano  at  the  time  of  the  demand  and  refusal.  Under 
the  amended  complaint,  the  question  of  its  value 
became  immaterial,  for  the  reason  that  by  the  terms 
of  the  agreement  the  question  of  damages  had  been 
agreed  upon  at  the  time  the  agreement  was  made,  iu 
case  the  contingency  arose  that  had  arisen,  and  upon 
which  the  cause  of  action  was  based.  Was  any  in}us* 
lice  done  the  defendant  by  changing  the  contest  upon 
the  question  of  value,  to  the  fact  whether  he  had 
made  the  agreement  as  to  the  amount  of  damages  in 
case  he  failed  to  deliver  the  ijroperty  t  Was  it  not; 
**  substantial  justice,"  that  he  should  be  called  upon 
to  fulfil]  his  agreement?  That  he  made  the  agree- 
ment was  unquestioned.  Was  not  substantial  justice 
promoted  by  conforming  the  issues  to  the  truth  of  the 
transaction  t  If  we  have  any  just  appreciation  of  what 
"promoting  substantial  justice"  means,  the  allow- 
ance of  this  amendment  was  within  the  letter  and 
spirit  of  the  provisions  of  the  Code  cited  above. 

The  appellant  insists  this  language  does  not  per- 
mit an  amendment  that  changes  the  action  from  tort 
to  contract.  It  must  be  admitted  that  the  language 
of  the  statute  contains  no  such  limitation.  In  Bigelow 
V.  Dunn  (36  How.  Pr.  120),  it  was  held  that  a  justice  of 
the  i)eace  has  the  power  and  may  amend  a  complaint 
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at  anj*  time  before  trial  by  suBstituting  one  form  of 
action  for  another.  Tlie  correctness  of  this  rule  then 
laid  down  stands  unqnestioned.  The  Code  gives  just 
as  broad  a  power  to  the  justice  to  amend  during  the 
trial  as  before  the  trial.  In  either  case,  the  amend- 
ment  must  be  allowed  if  *' substantial  justice'^  will 
be  promoted  thereby.  In  the  supreme  court  an  action 
may  be  changed  from  tort  to  contract,  upon,  motion, 
where  substantial  justice  will  be  promoted  thereby.  It 
was  done  in  Eighmie  v.  Taylor,  39  Hun^  368.  It  is  a 
mistake  to  assume  that  an  action  cannot  be  changed 
from  tort  to  contract  by  amendment  of  the  plead- 
ings.^N^o  uniform  unbending  rule  can  be  laid  down 
under  the  provisions  of  the  Code  that  shall  apply  to 
every  case  regardless  of  the  facts.  Each  case  must  be 
controlled  by  the  facts  surrounding  it.  The  test  is, 
will  substantial  justice  be  promoted  by  allowing  the 
amendment?  It  seems  to  me  unnecessary  and  idle  to 
enter  into  a  discussion  of  the  various  cases  relating  to 
amendments  that  have  been  cited.  It  seems  to  us 
clear  that  the  amendments  allowed  in  this  case  pro- 
moted substantial  justice.  Atnendments  after  the 
trial  has  begun  should  not  be  allowed  unless  it  is 
'  clear  that  substantial  justice  will  be  promoted.  In 
determining  that  question,  the  facts  surrounding  that 
case,  and  the  application,  are  to  guide  the  justice. 

For  the  reasons  above  stated,  we  think  the  justice 
did  not  abuse  his  discretionary  power,  but  did  in  fact 
exercise  it  in  the  furtherance  of  substantial  justice. 
We  therefore  conclude  the  judgment  should  be 
affirmed.    An  order  will  be  made  accordingly. 

Vol,  XL— 22 
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Estate  of  BURGESS  CLUFP,  DECEASEb. 

1 

Subrogatb's  Coubt,  New  Youk  Coujttt,  PebbitabY| 

1887. 

§§  2578-2680. 

Appeal  from  surrogate's  eatett — When  vndertaking  necessary  to  perfsei 

appeal. 

The  filing  of  aa-  uodortaking  is  absolntely  essontinlto  porfoct  an 
appeal  from  a  surrogate's  cl^n^e  revoking  letters  testamentarj,  and 
remoying  a  testamentary  trustee  from  oflEice. 

A  notice  of  appeal  from  a  decree  of  a  surrogate  requiriug  an  execu- 
tor or  trustee  to  deliver  property,  or  pay  or  deposit  money,  is 
iacffcctual  for  any  purpose,  unless  an  undertaking  is  given  in  tbe 
sum  of  at  least  $200. 

An  order  extending  the  time  to  make  and  serve  a  case  on  appeal^ 
granted  after  the  time  to  appeal  has  expired,  in  a  case  in  which 
an  appeal  has  not  been  perfected,  should  be  vacated. 

(Decided  February,  1887.) 

Motion  to  vacate  order  granting  time  to  make  ca^ 
on  appeal. 

The  opinion  states  the  facts. 

Rollins,  S. — The  decree  herein  on  September  30, 
1886,  revoked  the  letters  testamentary  of  Edward  E. 
Tower,  executor  of  this  estate,  and  removed  him  from 
his  ofBce  as  trustee  under  his  testator's  will.  It  also 
settled  and  adjudicated  his  account,  and  directed  him 
to  make  immediate  deposit  in  this  court  of  the  sum  of 
$10,037.98,  being  the  principal  or  corpus  of  the  estate 
in  his  hands,  and  to  pay  to  Mary  Cluff  the  sum  of 
$2,050.76  due  her  as  income.    It  still  farther  directed 
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him  to  deliver  to  said  Mary  Cluff  a  certain  promissory 
note,  and  to  pay  as  costs  taxed  against  lilm  t\\e  sam 
of  $868.04.  This  decree  was  duly  served,  upon  th« 
executor's  iltlorneys  on  October  19. 

The  eitecutor  bad  the  right  to  appeal,  therefore,  at 
aiiy  time  during  the  thirty  days  then  next  ensuing. 
Notice  of  a{)peal  was  serv<^  by  his  attorney  before  the 
thirty  days  had  expired.  After  the  ^xpiratioui  he 
applied  esc  parte  to  the  surrogace  for  an  order  giving 
him  time  in  which  to  make  a  case.  By  an  order 
entered  on  November  20  he  was  allowed  twenty  days 


Counsel  for  Mary  Cluff  now  moves  that  that  order 
be  vacated,  on  the  ground  that  at  the  time  it  was 
granted  the  would-be  appellant  had  neglected  to  file 
any  undertaking,  and  that  hii  luHice  of  appeal  had 
therefore  becoipe  utterly  ineffectoaL 

Thia  ooateutiou  ia  uuqmatiomibly  •ound,  so  far  09 
it  relates  to  the  proviskms  ia  the  deciee  of  September 
30,  which  revoke  the  resposdentf  a  letters  testamentary 
and  remove  him  from  his  offitce  as  txustiee.  To^perfiect 
an  appeal  from  a  decree  of  that  ebxuacter,  the  filing  of 
an  undertaking  is  absolutely  eeaentiiU  (Fernbaolier  v. 
Pembacher,  4  Dem,  246.) 

Whether  or  not  the  moving  party  is  correct  in 
claiming  that  failure  to  file  an  undertaking  has  made 
inopenitive  the  respondent's  effort  to  appeal  from 
those  portions  of  the  decree  ^hich  dirept  the  delivery 
of  property  and  2>ayment  or  deposit  of  moneys,  is  a 
question  more  difficult  of  solution. 

Counsel  for  the  respondent  claims  that,  although 
an  appeal  from  a  decree  containing  such  directions 
cannot,  in  view  of  the  provisions  of  sections  2578  and 
2580  of  the  Code  of  Civil  Procedure,  operate  as  a  stay 
of  execution,  except  upon  the  filing  of  an  undertaking 
in  a  sum  not  less  than  twice  the  sum  directed  to  be 
paid  or  depoaitedt  &c«,  J^e.,  it  may,  nevertheless,  be 
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operative  for  all  other  parx)oses  without  the  interposi- 
tion of  any  undertaking  at  all. 

When  the  second  part  of  the  Code  of  Civil  Proced- 
ure first  came  upon  the  statute-book,  an  appeal  from 
a  surrogate's  decree  containing  such  directions  as  are 
here  the  subject  of  consideration,  was  declared  by 
section  2578  to  be  *'7io^  effectual  for  any  purpose^^^  in 
the  absence  of  the  special  undertaking  for  which  that 
section  provided — ^an  undertaking  sufficient  in  amount 
to  secure  not  only  such  costs  and  damages  as  might  be 
recovered  against  the  appellant,  but  the  payment  or 
deposit  of  money,  or  the  delivery  of  property  dirielcted 
by  the  decree  appealed  from. 

It  was  at  the  same  time  declared  by  the  next  pre- 
ceding' section  (§  2577),  that  *'  to  render  a  notice  of 
appeal"  (that  is,  any  notice  of  appeal)  ''  effectual  for 
any  purpose  except  in  a  case  specified  in  section  2578 
{ante),.  .  the  appellant  must  give  a  written  undertak- 
ing with  at  least  two  sureties,  to  the  effect  that  he 
would  pay  all  costs  and  damages  (to  an  amount  not 
exceeding  $250.00)  which  might  be  awarded  against 
him  upon  ihe  appeal."  '  ' 

(In  the  place  indicated  above  by  asterisks,  there  is 
set  forth  another  restriction  upon  the  operation  of  sec- 
tion 2577.  This  restriction  will  be  ignored  as  foreign 
to  the  purposes  of  the  present  inquiry.) 

On  July  1,  1882,*  the  legislature  amended  section 
2o78,  by  substitutitig  in  place  of  the  words  ^^is  not 
effectual  for  any  purpose^  ^  the  words  *'  does  not  stay 
the  execution  qft/ie  decree  appealed from.^^ 

The  respondent  claims  that  so  far  as  regards  the 
direction  of  the  decree  of  September  30  for  payment, 
deposit  and  delivery,  this  case  is  not  within  the  pur- 
view of  section  2577,  because  it  is  "a  case  specified  in 
the  next  section,"  and  that  by  that  section^  as  it  now 


*  Law  of  1883,  chnp.  890. 
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staRds,  no  undertaking  is  required,  save  for  tiie  pur- 
pose of  efTecting  a  stay  of  execution. 

An  interpretation  of  tliQ  act  of  1882,  so  out  of  bar- 
niony  witli  llie  general  sclieme  of  appeals  from  surro- 
gates' decrees,  which  is  established  by  article  4  of 
chapter  18  of  the  Code,  should  not  be  countenanced 
unless  it  is  absolutely  demanded  by  the  phraseology 
of  the.  amending  statute. 

Before  subjecting  that  phraseology  to  critical  exam- 
ination, it  may  be  said  in  general  that  its  apparent 
purx>ose  was  to  relieve  ei^ecutors,  administrator."),*  tes- 
tamentary trustees,  guardians,  &c.,  from  a  hardship 
to  which  they  h^d  been  theretofore  subjected — the 
hardship  of  giving  a  bond  in  double  tlie  amount 
involved  in  a  proceeding  culminating  in  a  decree  con- 
taining some  such  direction  as  is  specified  in  section 
2578,  as  fl  condition,  precedent  not  merely  to  a  stay  of 
execution,  but  to  the  exercise  of  the  privilege  of 
appeal. 

It  would  seem,  in  other  words,  that  the  legislature 
intended  to  say  to  a  wpuld-be  appellant  from  a  decree 
directing  the  payment  or  deposit  of  mon^y,  or  the 
delivery  of  property — **  You  must  give  an  undertak- 
ing proportioned  to  the  amount  of  money  wliich  you 
are  directed  to  pay  or  deposit,  or  to  the  value  of  the 
l^roperty  which  j'ou  are  directed  to  d,eliver,  if  you 
wish,  pending  your  appeal,  to  avoid  compliance  with 
the  decree  appealed  from  ;  otherwise  you  must  give 
such  an  undertaking  as  is  ordinarily  required  as 
security  for  the  payment  of  costs  and  damages  that 
may  ultimately  be  awarded  against  you." 

I  think  that  this  construction  may  be  put  upon 
sections  2677  and  2578  as  they  now  stand  without 
violence  to  their  language.  It  seems  to  me,  that  as 
regards  a  case  like  the  present,  the  following  is  a 
fair  paraphrase  of  section  2677  as  it  was  originally 
enacted  and  as  it  stands  unaltered  to-day:    ^^Toreu- 
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der  a  notice  of  appeal  effectual  for  s^ny  purpose,  tbe 
api)ellant  must  give  ^  written  undertaking  in  the  sum 
of  $250  except  in  cases  wbicU  are,  by  the  next  sectioa, 
excepted  from  (he  operation  of  this, — i.  e^  fxei^t  ia 
cases  where  the  giriog  of  an  undertaking  r^golat^  by 
the  amount  of  money  directed  to  be  paid  or  deposited 
or  the  value  of  the  property  directed  to  be  detive^d, 
is,  in  tlienext  section, declared  to  be  otBentinl/dr  ren- 
dering a  notice  of  appeal  effectual  for  any  pnspoieJ*^ 

If  this  is  the  true  interpretation  of  section  SB77« 
what WBs  the  «lfeoi  ol  theamendment  of  1882  \  Sioiply 
this :  tbat  since  Its  iMlt^on  section  2578  bas  ceased  to 
specify  any  cxdids  that  la\l  within  the  cat^wy  of 
exceptions  to  srotion  ^STt.  In  other  words,  the 
amendment  to  section  2578  h^s  made  altogether  inef- 
fective— has  indeed  neCually  extinguished — such  ex- 
iseptiouB  to  the  Qpesation  of  section  1^77  as  had  been 
worked  by  section  S578  before  ii  was  imbjected  to 
amendment.  As  a  oaee  like  the  jiresent  would  no 
longer  fall  within  any  exception  to' the  ml^  of  section 
•£977,  it  would  now  fall  within  the  rale  it$elf,  and  no 
notioe  of  appeal  would  be  effect u^l  for  any:  purpose 
unless  an  undertaking  were  gij»B  in  tlie  snm  of  at 
least  ffaSC). 

I  hold  that  .tills  is  tbe  Jaw,  mA  that  on  the  day  of 
the  entry  of  the  order  giving  this  respondent  time  to 
make  and  serve  a  case  or  exception,  his  right  to  per- 
fect his  appeal  had  expired  by  limitation,  thirty  days 
having  elapsed  from  the  service  of  the  decree  without 
his  filing  an  undertaking. 

The  order  of  November  26  must  therefore  be 
vacated. 
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SMITH,  Appellant,   v.   TOZER,  Implkaded,  etc., 

Respondent. 

Supreme   Court,    Fifth    Department,    General 

Te^m,  October,  1886. 

§§  2447,  2457,  2468,  2471. 

Si^^pi^iMBtary  proeeeding» -^Property  niuate  outnde  of  State  cannot  I4 
reached  in^Poioer  of  county  judge  to  order  delivery  of 

property  to  receiver. 

The  title  to  real  property  of  a  judgment  debtor  vests  in  a  receiver 
i  appointed  in  suppfemcntary  proceedings  only  from  the  time  of 
filing  the  order,  or  a  certified  copy  thereof,  in  the  ofilce  of  tlie 
clerk  of  the  county  inrbere  tbo  property  is  situate ;[']  and  be  does 
not  and  cannot  acquire  title  to  any  property,  the  eitue  of  which  is 
not  within  this  State.  [%^J 

The  power  of  a  county  judge  in  supplementary  proceedings  is  wholly 
dependent  upon  the  statute.  [*] 

There  is  no  provision  of  the  statute  autborizing  the  judge  before 
.  whom  supplementary  proceedings  are  pending,  to  order  the  appli- 
cation towards  the  payment  or  delivery  or  transfer  to  a  receiver  for 
such  purposes,  of  any  other  than  personal  property  of  the  judgment 
debtor ;[']  and  an  order  requiring  a  judgment;  debtor  to  assign  or 
convey  real  property  situate  without  the  State  to  a  receiver,  is  not 
within  his  power,  and  the  judgment  debtor  is  not  in  contempt  if 
be  disobeys  it.[*] 

It  eeeme,  that  tbe  equity  power  inherent  in  the  supreme  court  having  , 
jurisdiction  over  tbo  person  of  a  judgment  debtor,  gives  it,  tbe 
power  to  require  tbo  judgment  debtor  to  transfer  to  a  receiver 
appointed  in  supplementary  proceedings,  any  property  vested  in 
tbe  receiver,  although  such  property  is  beyond  the  jurisdiction  of 
.  tbo  court,  when  such  transfer  or  conveyance  is  necessary  to  its 

.  proper  appropriation  in  tbo  execution  of  the  trust;['J  and  that  this 
equity  power  will  be  exercised  at  the  special  term  upon  motion,  [^j 

Although   proceedings   supplementary  to  execution  arc   special   pro- 
ceedings, they  arc  such  in  the  action  and  ancillary  to  the  purpose 
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of  enforcing  the  collectioo  of  the  jodgmeot,  wKicli  nas  one  of  the 
porpotesfor  which  the  action  wns  btoi^ht,  nnd  the  legitinute 
nmtillem  attendant  upon  the  proceediogs  to  render  i t  effectual,  so 
far  as  the  orders  of  the  ooort  maj  be  r^arded  as  taken  in  the 
action.[*] 

It  setrnM^  that  the  property  of  a  judgment  dcbtcH',  sitaate  withont  the 
State,  may  be  reached  by  the  statutory  creditor's  bill  ;[*]  and  that 
in  such  an  action  the  court  may  by  judgment  appoint  a  receiver, 
and  direct  the  judgment  debtor  to  convey  to  him.l'j 

(DeeUsd  October^  1880.) 

Appeal  from  order  of  Monroe  special  term,  deny- 
ing plaintiff's  motion  to  direct  and  require  the  defend- 
ant to  execute  and  deliver  to  a  receiver  in  supplemen- 
tary proceedings  conveyance  of  Ids  interest  in  lands 
situate  in  the  State  of  Illinois^  and  to  punish  him  for 
contempt  for  disobedience  of  the  order  of  the  county 
Judge  of  Ontario  county  directing  him  to  make  such 
conveyance. 

The  facts  appear  in  the  opinion. 

H.  M.  Fieldj  for  plaintiff^ppellant 

Spevuier  Ooodingy  for  defendant-resi>ondent. 

Bradley,  J. — The  plaintiff  recovered  in  an  action 
in  this  court  judgment  against  Seth  ^.  Tozer  and 
another  defendant,  upon  which  execution  against  the 
property  of  the  defendant  was  returned  unsatisfied. 
Thereupon  proceedings  supplementary  to  execntion 
were  instituted  before  the  county  jndge  against  the 
defendant  Seth  A.  Tozer,  and  after  his  examination  a 
receiver  of  his  property  was  appointed  by  the  order  of 
such  county  judge  ;  and  by  the  order  such  defendant 
was  directed  to  execute  and  deliver  to  the  receiver  "  a 
proper  assignment  and  conveyance  of  all  his  lands  and 
real  estate  wherever  the  same  are  situated,  and  par- 
ticularly the  lands  and  real  estate  in  the  counties  of 
Williamson  and  Piatt  in  the  State  of  Illinois.'*    This 
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order  was  duly  filed  and  recorded  in  the  office  of  the 
clerk  of  Ontario  county,  January  19,  1886,  and  the 
receiver,  having  duly  qualified,  served  the  defendant 
with  such  order,  and  thereafter  presented  to  him  for 
execution  quit-claim  deeds  of  the  Illinois  lands  in 
question,  and  requested  him  to  execute  them,  to  do 
which  the  defendant  refused.  This  motion  was  then, 
upon  due  notice  to  the  latter,  made  and  denied.  On 
the  part  of  the  plaintiff,  it  is  contended  that  the  order 
of  the  county  judge  was  an  effectual  requirement  for 
the  execution  of  a  conveyance  to  the  receiver  of  such 
lands,  and  that. his  refusal  to  do  so  charged  him  with 
contempt  and  subjected  him  to  punishment  as  the 
consequence.  No  question  is  made  as  to  the  manner 
of  bringing  him  before  the  court  for  that  purpose,  and 
it  is  unnecessary  to  inquire  whether  it  could  be  done 
otherwise  than  by  an  order  to  show  cause.* 

The  question  is  one  of  power  of  the  county  judge 
to  direct  by  order  the  execution  of  the  conveyance 
to  the  receiver.  It  was  within  the  power  of  the  judge 
in  such  proceedings  given  by  the  old  Code,  to  order 
any  lu-operty  of  the  judgment  debtor  not  exempt  from 
execution  to  be 'applied  towards  the  satisfaction  of  the 
judgment  (§  297),  and  to  appoint  a  receiver  with  ample 
powers  to  consummate  the  purposes  of  such  order 
(§  298),  and  it  was  held  that  those  provisions  made  an 
order  of  the  judge  before  whom  the  proceedings  were 
had  effective  and  operative  upon  the  judgment  debtor 
in  regard  to  his  lands  situated  outside  of  the  Srate 
(Penner  v.  Sanborn,  37  Barb.  610).  In  that  view,  the 
inquiry  here  is  whether  there  has  been  any  modifica- 
tion of  the  statute  to  deny  such  effect  to  the  order  in 
question.  Those  sections  were  re[)ealed  by  Laws  of 
1877,  chap.  417,  and  the  Code  of  Civil  Procedure  sup- 


•  See  Sandford  v.  Sandford,  9  N.  T.  Cit.  Pro.  280. 
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plies  all  the  provisions  now  relating  to  proceedinj^pf 

supplementary  to  execution  as  sacli.     'lUbo,  pow^^r 

[']    of  the  jndge  ia  them  is  wholly  dependent  upon 

.  the  statute.    There  is  no  provision  of  the  statute 

authorizing  the  judge  to  order  the  application  toward 

the  payment  or  rhe  delivery  or  transfer  to  the 
[•]    receiver,  for  such  pui-pose,  of  any  other  than  per^ 

sonal  property  of  the  judgment  debtor  {Cod0  did. 
Pro.  §  2447). 

The  direction  in  the  order  to  assign  or  G0||?ey  the 
real  property  situate  in  the  State  of  Illinois  was  not 
within  the  power  of  the  judge,  and  therefore  the  judg- 
ment debtor  was  not  in  contempt.  The  jpdge  may 
appoint  a  receiver,  in  whom  the  property^  of  sucU 
debtor  becomes  vested  by  force  of  the  statpte,  subject 
to  certain  exceptions  {Id.  §  2468).  The  ppwers  of  the 
receiver  are  able  to  reach ^and  make  avaiji^ble  the  prof^ 
erty  of  the  judgpfient  within  the  jurisdiction  of  the 
court.  And  there  is  no  ap^tarent  reason  ¥^hy  effect  can 
not  be  given  by  the  direction  of  the  ^urt,  requirltig 
him  to  transfer  to  the  receiver  any  of  his  property 

outside  the  State  which,  beceipe  vested  in  the 
[•]    receiver  by  virtue  of  the  appointment.    The  equity 

power  is  inherent  In  this  courit,  having  jurisdictioii 
of-  the  person  of  a  judgment-debtor,  to  require  him  to 
transfer  to  the  receiver,  any  property  so  vested  in  the 
latter,  when  such  transfer  is  oai^essary  to  the  appro- 
priation by 'him  for  the  purport  of  thei  trust,  although 
such  property  is  beyond  the  jurisdiction  of  the  court. 
Mitchell  V.  Bunch,  2  Paige^  <J06,  .615 ;  Bailey  v.  Ryder, 
10  i\^.  y.  663  ;  Ft*nner «;.  S^pborn,  37  Barb.  610.  And 
for  other  puri>o3es  the  Cfturt  having  like  jurisdic- 
tion of  the  party  has  fjrequently  exercised  its  power 
of  requiring  him  to  perform  acts  relating  to  property 
beyond -the  State,  when  hia  duty  to  do  so  has  been 
judicially  declared  (Newton  v.  Bronson,  13  iV.  F.  687 ; 
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Gardner  v:  Ogdeii,  22  Id.  329;  Williams  v.  Fiizhnghy 
37  Id.  444  ;  Shftttuok  t.  Cassidy,  3  JEdw,  Ch.  152). 
[^]  This  coarty  in  an  action  by  the  receiver,  might 
require  the  defendant  to  assign  or  convey  to  him 
any  property  vested  in  him,  \yhich  may  be  in  another 
Slate,  when  snch  transfer  or  conveyance  is  necessary 
to  its  proper  appropriation  in  li)e  execution  of  the  trust. 
And  this  court  may  and  will  exercise  eqnity  powers  at 
special  term,  upon  motions,  in  actions  where  the  facts 
and  circumstances  are  snch  as  not  to  require  a  trial  of 
issues  in  an  action  for  the  proper  determination  of 
the  questioi^  u.pon  which  the  right  depends  (Wetmore 
V.  Law,  34  Barb.  516,  617  ;  Hale  v.  Clauson,  m.N. 

[']         Although  this-ia  ft  special  proceeding,  it  is  such 

in  the  aotioii»  and  ancillfaiy  to  the  purpose  of 
enforcing  tbe  collection  of  the  judgment,  which  is  one 
of  the  purposes  for  which  the  action  was  brought. 
And  the  legitimate  remedies  attendant  upon  tbe  pro- 
ceedings, and  to  render  it  effectual  so  far  as  tha orders 
of  the  court  may  be  regarded,  are  takea  as  in  the 
action.  When  the  receiver  was  appointed  hte  became 
subject  to  the  direction  and  comrol  of  the  court  (§ 
2471). 

No  dispute  of  the  facts  appears  by  the  papers  upon 
which  this  motion  was  heard.  And  the  question  pre- 
sented is  whether  the  direction  asked  for  came  within 
the  power  of  the  court.  This,  in  the  view  taken, 
depends   upon    the  right  the  receiver  took,  by  his 

appointment  by  fgrce  of  the  statute,  to  the  prop- 
[•]    erty  in  question.    The  statute  provides  that  the 

property  of  the  judgment  debtor  is  vested  in  the 
receiver,  from  the  time  of  filing  the  order  appointing 
him,  subject  to  the  exception,  that  real  property  is 
vested  in  the  receiver  only  from  the  time  when  the 
order  or  a  certified  copy  is  filed  with  the  clerk  of  the 
county  where  it  is  situated,  Ac.  {Code  Civ.  Pro.  §  2468.) 
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The  real  property  in  Illinois  cannot  come  within  the 
exception,  nor  is  any  real  property  vested  in  the 
receiver  which  does  not  come  within  it ;  because,  by  the 
terms  of  the  section,  all  the  real  property  vested  in  the 
receiver  ^is  that  embraced  within  the  exception,  and 
its  silus  mast  be  in  this  State. 

If  the  exception,  by  qualification  in  term,  had  lim- 
ited the  real  property  mentioned  in  it  to  that  situ* 
[']    ated  in  this  State,  the  vesting  provision  of  the 
section  might  have  a  broader  constrnction,  but  as 
it  is,  the  only  real  estate  the  receiver  is  permitted  to 
take  by  force  of  this  section,  is  that  which  is  situated 
in  a  county  where  the  order  may  be  filed ;  and  our 
attention  is  called  to  no  other  provision  of  the  statute 
enlarging  the  power  of  a  receiver  appointed  in  such 
proceeding  in  the  respect  in  question.    The  plaintiff, 
however,  is  not  without  remedy.    The  provisions  tak- 
ing the  place  of  the  statutory  creditor's  bill  for  dis- 
charge authorized  by  the  revised  statutes  (part  3, 
[*]    ch.  15,  title  2,  art.  2),  and  somewhat  enlarging 
them,  furnish  a  requisite  remedy  {Code  Civ.  Pro.  ch. 
15,  title  4,  art.  1),  as  in  such  an  action  the  court  may 
by  judgment  appoint  a  receiver  and  direct  the  judg- 
ment debtor  to  convey  to  him,  &c.  {Id.  §  1887).    The 
difficulty  in  the  way  of  relief  by  motion  here  is  found 
in    the  qoalifted  power  of  the  receiver:  he  is  not 
vested  with  the  real  property  of  the  debtor  situa- 
[•]    ted  without  the  State,  and  therefore  conld  not  by 
action  or  any  proceeding  in  invitam  acquire  a 
conveyance  from  him. 

The  views  taken  lead  to  the  conclnsion  that  the 
order  should  be  affirmed.* 

Smith,  P.  J.,  and  Barker,  J.,  concurred. 


*  The  following  is  a  report  of  tho  opinion  of  the  special  term  filed 
on  determining  tlie  motion,  resulting  in  the  order  appealed  from : 
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SMITH  V.  TOZER,  Impleaded. 

SupBEicB  Court,  Fifth  Department,  Monroe  County,  Special 

Term,  May,  1886. 

§S  2447-2450,  2404-2471. 

Supplementary  proeeedingi^ Power  of  judge  to  direct  tranefer  of  prop- 
erty without  the  State  to  receiver,  in — Jurisdiction  of  eupreme 

court —  Contempt. 

Under  tho  Code  of  Proccdnre,  a  judge  could  ia  supplementary  pro- 
ceedings order  any  property  of  tlie  judgment  debtor  not  exempt 
from  execution  to  be  applied  in  satisfaction  of  the  judgment,  and 
could  appoint  a  receiver  with  like  authority  as  if  the  appointment 
was  made  by  tho  court ;  and  also,  had  power  to  order  all  property 
of  tho  judgment  debtor,  without  qualification  as  to  where  it  might 
be  situated,  to  be  Applied  in  payment  of  the  judgment;  and  that 
the  debtor  execute  to  the  receiver  a  conveyance  of  such  property 
in  such  form  as  might  be  effectual  to  transfer  title  according  to 
the  laws  of  the  State  where  the  property  was;  and  to  punish  the 
debtor  for  contempt  if  he  refused  so  to  do.[^*,*] 

Under  the  Code  of  Civil  Procedure,  the  property  of  a  judgment 
debtor  cannot  be  reached  in  proceedings  supplementary  to  execu- 
tion, unless  the  judgment  is  a  lien  thereon ;  and  as  a  judgment  of 
'  this  State  cannot  become  a  lien  on  land  situate  without  the  State, 
the  court  has  not  power  to  direct  a  conveyance  to  a  receiver 
appointed  in  supplementary  proceedings  of  lands  belonging  to  the 
debtor  the  eitue  of  which  is  not  in  this  State.  [*,*] 

Mason  v.  Hackett,  85  JTun,  238,  followed  ;[^]  Fcnner  «.  Sanborn,  87 
Barb.  610;L',*]  Ross  c.  Wigg,  ZQMun,  107,^]  distinguished. 

Under  the  Code  of  Procedure,  supplementary  proceedings  are  pro- 
ceedings in  an  action  in  which  judgment  was  recovered  on  which 
they  were  founded ;  but  under  the  Code  of  Civil  Procedure  they 
are  special  proceedings.  ['] 

Where  supplementary  proceedings  are  instituted  before  a  county 
judge,  the  supreme  court  at  special  term  has  no  jurisdiction  over 
or  in  them,  except  such  as  is  provided  by  the  statute,  and  such  as 
it  has  by  virtue  of  its  general  supervisory  power  over  inferior  jur- 
isdictions. [^] 

The  power  of  the  supreme  court  in  proceedings  supplementary  to 
execution,  pending  before  a  county  judge,  stated.  [*] 

The  supreme  court  has  not  power  to  direct  a  debtor  in  supple- 
mentary proceedings,  pending  before  a  county  judge,  to  make 
an  assignment  of  bis  lands  situate  in  another  State,  [^J  but  it  would 
have  concurrent  jurisdiction  with  the  county  judge  to  punish  as  a 
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jcontempt,  f  refusal  to  comply  with  such  an  order  if  that  judge  had 

powertomnkeit[»] 
Where  the  power  of  a  judge  to  make  order  is  doubtful,  its  disregard 

should  not  be  punished  as  a  contempt.  ['*] 
(Decided  }ta}fy  1886.) 

Motion  by  plaintiff  for  an  order  requiring  defendant  to  execute 
deeds  conveying  luncls  in  Illinois  to  receiver  appointed  in  supplemen- 
tary proceedings  V}  the  o<^unty  judge  of  Ontario  county,  and  also 
that  he  be  puatsK«d  for  ccmtumpt  in  negleef-ing  and  reCoiing  to 
obey  an  order  loadie  by  said  county  judge  requiring  such  convey- 
ance. The  facts  apiki^v  iu  the  npinion  of  ibe  ^neral  term  report, 
$upra, 

JJ.  JT.  Fields  for  ja(|gii|iAl  creditor  and  motion. 

Spencer  Gooding,  for  ju^gVMOt  debtor,  opposed. 

Akole,  J. — Under  the  Co<H  of  Procedure  (f  iMI7)  a  judge  could, 
in  supplementary  proceedings,  order  any  property  of  the  jud^pment 

debtor,  not  exempt  from  exeOMtion,  to  be  applied  in  satisfaction 
[*J    of  the  judgment,  and  by  section  ^8  he  could  appoint  a receirer 

with  like  authority  as  if  the  ap^utment  were  made  by  the 
court  according  to  section  244  of  the  aamA  Code.  Under  these  pro- 
visions it  was  held  in  Fcnner  e.  Sanborn  (37  Barb,  ^10,  612,  G13), 
tliat  the  title  of  a  debtor  to  rent  estate  situate  out  of  the  State  would 
not,  by  virtue  of  the  appointment  of  a  receiver,  vest  in  him  so  as  to 
be  effectual  in  the  State  where  the  land  was  situated,  and  that  as  the 
judge  had  power  to  order  all  property  of  the  debtor,  without  qual- 
ification ns  to  where  it  might  be  situated — except  property  exempt 
from  execution — to  bo  applied  in  payment  of  the  judgment,  and  as 
such  power  could  only  be  effectually  executed  by  an  order  that  the 
debtor  execute  to  tlie  receiver  a  conveyance  of  such  property  in  such 
form  as  to  be  effectual  to  transfer  the  title  according  to  the  laws  of 
the  State  where  the  property  was,  the  judge  had  power  to  make  such 
an  order  and  to  punish  him  for  contempt  if  he  refused  to  do  so. 
Fen  nor  v,  Sanborn  was  approved  in  Olan  Uanald  v.  Wykoff  (41  N,  T. 
Svp.  [9  J.  d  S.]  639),  a  case  under  the  Code  of  Civil  Procedure,  in 
which  tlic  court,  upon  the  motion  of  tlie  receiver,  ordered  the  debtor 
to  make  an  assignment  of  his  pro()erty  situated  in  another  State. 

The  Code  of  Civil  Procedure  (|  24G4)  gives  to  the  judge  power  of 
**  appointing  a  receiver  of   the   property  of  tjie  judgment  dcb|or," 

but  omits  anything  about  the  power  of  such  receiver.  A  more 
[*]    important  difference  between  the  former  Code  and  the  present  is, 

that  by  the  former  the  judge  had  power  to  direct  application  of 
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any  property  of  the  debtor  (not  exempt  from  execution),  to  the  sat- 
isfHction  of  the  judgment,  and  it  was  ui)on  this  provision  that  Fen- 
ncr  9.  8anborn  was  decided.  I  am  not  cited  to  any  clause  in  the  . 
Code  of  Civil  Procedure,  giving  this  power  to  the  judge,  nor  have 
I  been  able  to  find  any  such  provision,  except  as  the  appointment  of 
a  receiver  itself  works  out  such  application  under  sections  2447,  2440, 
2450,  2464,  2405,  24G6,  2407,  2400,  2470,  2471.  The  case  of  Fenncr 
0.  Sanborn  is  not  now  an  authority  for  the  power  claimed,  but  on 
the  contrary,  the  implication  is  that  the  present  Code,  by  omitting 
the  clause,  which  in  the  former  Code  had  been  held  to  confer  thnt 

powrr,  has  designedly  withheld  the  power. 
[']  Tliere  is  a  still  more  important  difference  between  supple- 

mentary proceedings  under  the  Code  of  Procedure,  and  supple- 
mentary proceedings  under  the  Code  of  Civil  Procedure.  Under  the 
former,  they  were  proceedings  in  the  action  in  which  the  judgment 
was  recovered  on  which  they  were  founded,  and  they  were  said  to 
be  in  the  nature  of  new  remedies  or  equitable  rights  arising  by  force 
of  the  statute  in  the  actions  in  which  the  judgments  were  recovered. 
Wright  V.  Nostrand  (04  if.  T.  45-0).  They  were  expressly  held  not 
to  be  special  proceedings  (Dresser  «.  Van  Pelt,  15  Ht/to.  Pr.  10  ;  8. 
C,  0  Dner,  087),  but  as  much  proceedings  in  the  action  as  the  issu- 
ing of  the  execution  upon  the  judgment.  Wegman  v.  Cliiids  (41  iV. 
T.  103).  Under  the  Code  of  Civil  Procedure,  they  are  **  special 
proceedings.'*  Code  Civ.  Pro.  S§  2433,  3334,  8343,  subd.  10  ;  Cham- 
plin  V.  Stodart  (04  How.  Pr,  378) ;  Fiske  v.  Twigg  (5  If.  T.  Civ.  Pro. 

41). 
[*]  The  proceedings  in  this  matter  were  **  special  proceedings" 

before  the  county  judge  under  certain  statutory  provisions,  nnd 
this  court  has  no  jurisdiction  over  or  in  them  except  as  provided  by 
statute,  and  such  as  it  has  by  virtue  of  its  general  supervisory  power 
over  inferior  jurisdictiotis.  Whca  such  proceedings  are  before  a 
county  judge,  all  the  power  which  the  Code  gives  this  court,  so  far 
OS  I  am  cited,  or  am  able  to  discover,  is  to  review  orders  made  in 
tlie  course  of  such  proceedings  in  certain  cases  (§  WSS),  to  ^aacate  or 
modify  an  injunction  order  as  provided  in  section  2451;  and  it  has 
concurrent  jurisdiction  with  the  judge  or  referee  to  punish  as  for 
contempt  a  person  who  refuses,  or  without  sufficient  excuse  neglects 
to  obey  an  order  of  a  judge  or  referee,  or  to  attend  before  a  judge 
according  to  the  command  of  a  subpoena,  section  2457;  it  also  has 
power  in  certain  cases  to  control,  direct  or  remove  h  r9ceiytr%  or  to 
subordinate  the  proceedings  in  or  by  which  the  i^^c^^y^^  wc^9 
appointed,  section  9460;  and  under  section  8471|  a  Tecehor  \k  ^VtU* 
joct  to  the  dkcretion  and  control  of  the  court  QUt  of  whUl^  t)\Q  Qfih 
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ution  issued.  I  have  not  found  any  proTision  of  the  present  Code 
or  any  authority  under  it,  which  gives  this  court  the  power  to  inter- 
fere in  proceedings  before  a  county  judge  and  direct  the  debtor  to 
make  an  assignment  to  a  receiver  of  his  lands  situate  in  another 
State,   and   that  part  of    the    motion    asking  for   such   order  is 

denied. 
[*]  Tlic  county  judge  has  already  made  such  an  order,  and  under 

section  2457  this  court  has  concurrent  jurisdictiou  with  that 
judge  to  punish  as  a  contempt  a  refusal  to  comply  with  it  if  tke 

judge  had  power  to  make  the  order. "^ 
[*J  I  need  not  consider  whether  the  exercise  of  this  concurrent 

power  would  be  judicious  without  any  reason  being  given  why 
the  jurisdiction  in  which  the  proceeding  is  pending,  and  which  is 
equal  to  that  of  this  court  in  this  regard,  is  not  so  invoked.  As 
already  seen,  the  statutory  provision  under  which  Fenner  v.  Sanborn 
held  that  the  county  judge  iiad  power  to  order  such  an  assignment, 
no  longer  exists.  Since  that  decision,  and  as  part  of  the  same  pro- 
cess by  which  the  change  from  *' supplementary  proceedings  in^  an 
action''  to  '* special  proceedings''  was.  made,  that  provision  has 
been  eliminated.  As  above  suggested,  the  process  provided  for 
vesting  m  the  receiver  the  real  estate  of  the  debtor  is  under  section 
24G8,  which  declare^  that  '*  real  property  is  vested  in  tho  receivei 
only  from  the  time  when  the  order,  or  a  certified  copy  thereof,  as 
the  case  may  be,  is  filed  with  the  clerk  of  the  county  in  which  it  is 
situated."  The  order,  with  tho  filing  of  it,  appears  to  be  the  statu- 
tory transfer  of  the  real  estate  of  the  debtor  to  the  receiver,  and  to 

be  the  only  transfer  tho  statute  provides  for. 
[^]  In  Koss  V,  Wigg  (89  Hun^  054),  the  general  term  in  the  fourth 

department  say,  with  reference  to  the  declaration  in  the  Code  of 
Civil  Procedure  that  the  remedies  provided  by  section  2432  wero 
** special  proceedings:-'  '*  We  do  not  regard  this  declaration  of  tho 
legislature  as  indicative  of  any  intent  to  change  the  character  of  tho 
proceedings,  or  as  in  any  way  diminishing  the  force  of  section  4, 
cliaptcr  06,  Laws  1857."  In  that  case,  the  question  was  whether  the 
changes  in  the  Code  had  ousted  the  recorder  of  the  city  of  Oswego 
from  jurisdiction  under  said  section  4,  and  which  under  that  section 
he  had  previously  exercised  in  supplementary  proceedings.  I  do  not 
regard  the  above  quoted  sentence  as  an  adjudication  that  the  change 
from  ^*  proceedings  in  an  action  "  to  a  **  special  proceeding  "  is  not 
a  change  in  the  nature  and  cliaracter  of  the  proceedings  in  the  case, 
and  for  tlie  purposes  I  am  considering.     That  it  was  not  such  a 

*  Freeman  t.  Richardson,  68  N.  7.  017. 
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change  as  defeated  the  jnrisdiction  of  the  recorder  was  all  that  the 
court  decided,  or,  1  suppose,  meant  to  decide.  One  of  tlie  controll- 
ing points  in  Wright  «.  Nosf rand  (supra),  was  in  the  distinction 
between  regarding  such  proceedings  as  proceedings  in  an  action, 

and  regarding  them  as  special  proceedings. 
[*J  Tliero  is  in  our  own  department  a  case  of  some  bearing  upon 

the  question.  In  Mason  o.  Haclcett  (85  Ilun,  238),  a  county 
judge  had  made  an  order  in  supplementary  proceedings  on  a  dock- 
eted justice^s  judgment  for  $20  damages  and  $7.65  costs — $3t.85; 
upon  whicii  an  execution  had  beeu  issued  and  I'ieturned  unsatisfied. 
A  motion  was  made  before  the  judge  to  vacate  his  order  for  examin- 
ation, wliich  lie  denied,  aiod  held  that,  when  section  2458, — which 
provided  that,  in  order  to  entitle  a  judgment  creditor  to  take  sucii 
proceedings,  '*  the  judgment  must  have  been  rendered  .  .  .  f 6r  a 
sum  not  less  than  twonty-flve  dollars,  exclusive  of  costs,*' — was  mod- 
ified in  1881  by  striking  out  the  woi'ds  '^  eitclusive  of  costs;*'  it  was 
no  longer  necessary  thsit  tlic  judgment  should  be  for  twenty-five  dol- 
lars^ exclusive  of  costs;  but  tho  general  term  reversed  this,  on  the 
ground  that  the  judgment  being  for  less  than  twenty-five  dollars, 
exclusive  of  costs,  it  was  not  a  lien  on  real  estate;  and  the  court  say: 
**  Whenever  the  proceedings  result  in  the  appointment  of  a  receiver, 
tho  title  of  all  bis  (the  debtor's)  real  estate  passes  in  trust  to  that 
officer  without  any  assignment  &r  other  conveyance  by  the  debtor. 
Sections  2464,  2408.  We  think  it  clear  that  it  was  not  the  intention 
of  the  legislature  to  devote  tlie  debtor's  property  to  the  payment  of 

judgments  against  him,  unless  tliey,  by  the  same  statute,  become 
[*J    liens  thereon."    If  this  be  sound  (and  the  court  held  it  sufficient 

to  repel  the  argument  ariaing  from  the  change  made  in  the  stat- 
ute by  striking  out  the  words  ^* exclusive  of  costs'*),  then,  as  the 
judgment  in  the  present  case  was  not  a  lien  on  Illinois  lands,  the 
legislature  did  not  intend  they  should  be  reached  by  supplementary 

proceedings. 
[*^]  In  liny  view  of  the  case,  I  regard  the  order  of  the  county 

judge  as  of  doubtful  validity,  and  therefore  the  court  should 
not  punish  its  disregard  as  a  contempt.    Rotpaije  an  ContempUy  $  10. 
Motion  denied,  without  costs. 

Vol.  XI.— 22 
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SMITH,  Respondent,  v.  GRANT,  Appellant. 

City  Court  op  New  York,   General   Term, 

January,  1887. 

§  1294. 

•  Order — When  recitaU  in, .  e^nelusive — When  provuwM  interted    in 

order  by  consent  not  appealable. 

Whero  a  motion  to  resettle  order  was  denied  on  the  ground  that  the 
same  was  in  conformity  to  the  decision  made,  and  there  was  no  proof 
that  it  was  not, — Held,  that  there  was  nothing  in  the  order  denying 
the  motion  to  be  resettled  that  could  be  reviewed  on  appeal. 

Provisions  inserted  in  an  order  by  consent  cannot  be  reviewed  on 
an  appeal  taken  by  the  consenting  party. 

Where  the  defendant  in  an  action  asked  an  adjournment  of  the  tnal 
thereof,  and  the  same  was  granted  on  stringent  terms  and  conditions 
to  which  he  as8cnte<l, — Ileld,  that  the  order  could  not  be  reviewed 

'  on  an  appeal  taken  by  such  defendant. 

Recitals  in  an  order  or  judgment,  though  not  conclusive,  are  presump- 
tive evidence  of  their  truth,  and  when  uncontradicted  are  conclusive. 

The  fact  that  a  case  is  irr^ular  on  the  calendar  of  the  court  is  waived 
by  an  application  to  adjourn  the  triaL 

Admissions  or  stipulations  and  consents  given  on  the  hearing  of 
motions,  if  not  reduced  to  writing,  should  as  matter  of  practice,  be 
incorporated  in  the  order  to  be  entered  thereupon,  and  thus  made 
part  of  the  record  for  future  guidance,  in  case  the  propriety  of  the 
order  is  afterwards  called  in  question.  The  judge  who  decides  a 
motion  like  one  trying  a  case,  must  in  the  nature  of  things  either  on 
the  settlement  of  the  order  or  the  case  on  appeal,  determine  what 
occurred  before  him  that  the  record  may  record  the  facta  aa  they 
appeared. 

{Decided  January^  1S8T). 

Appeal  from  an   order  granting  fnotion  that  Uie 
trial  of  action  be  postponed,  upon  conditions,  anV, 
from  an  order  denying  a  motion    to  resettle  such 
order. 
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This  action  was  brought  on  May  14,  1886,  against 
the  defendant,  to  recover  $1,600,  for  the  alleged  con- 
version  of    certain    property   which   the   defendant 
seized  nnder  and  by  virtue  of  a  warrant  of  attach- 
ment, issued  to  him  as  sheriff  of  the  city  and^  county 
of  New  York,  for  execution.    Issue  was  joined  on 
May  1,  1886,  and  on  June  1,  a  notice  of  trial  for  June 
7,  was  served,  together  with  a  notice  that  on  Junex6, 
a  motion  would  be  made  at  a  special  term  of  the  court 
to  advance  the  cause  on  the  ground  that  the  plaintiff 
was  entitled  to  a  preference.    This  motion  was  argued 
and  granted  on  June  6,  and  the  trial  of  the  cause  set 
down  for  June  9.    On  the  argument  of  the  motion,  the 
defendant  presented  to  the  judge  at  chambers,  an  affi- 
davit, showing  that  a  material  witness  for  the  defend- 
ant could  not  be  found,  and  asked  that  the  cause  be 
set  down  for  some  day  during  the  following  month. 
The  justice  who  heard  the  motion  held  that  he  could 
not  consider  an  application  to  postpone ;    that  the 
action  being  a  preferred  one,  he  had  no  discretion  but 
to  advance  it,  leaving  it  to  the  trial  term  justice  to  grant 
such  an  adjournment  as  was  proper.    The  cause  first 
appeared  on  the  day  calendar  on  June  15,  and  on  that 
day  the  attorneys  for  the  defendant  appeared  and 
moved  that  the  cause  be  adjourned  until  the  next 
term,  on  the  ground  that  a  material  witness  was  absent 
from  the  city  temporarily,  sojourning  in  Boston,  and 
that  without  his  evidence  the  plaintiff  could  not  safely 
proceed  to  trial. 

The  motion  to  postpone  until  the  next  term  was 
denied,  and  the  cause  was  adjourned  for  one  week  by 
the  trial  justice  ;  the  adjournment  being  upon  condi- 
tion that  the  cause  be  tried  on  June  21,  the  adjourned 
day  ;  and  that  examination  of  the  absent  witness  be 
taken  by  an  open  or  closed  commission  at  defendant's 
option,  to  the  issuing  of  which  commission  the  plaint- 
was  required  to  consent,  and. that  an  inquest  if 
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taken,  sbonid  be  final.  To  all  these  terms  and  condi- 
tions the  parties  assented,  and  the  order  was  entered 
to  that  effect.  The  defendant  clainaing  that  the  order 
should  recite  thatr  a  motioa  was  niade  to  strike  the 
case  from  the  calendar  on  the  ground  that  no  notice 
of  trial  had  been  served  with  the  order  advancing  it^ 
applied  for  a  re-settlement ;  and  this  motion  to  xeset- 
tle  was  denied,  on  the  groniid  that  the  order  was  an 
accurate  and  complete  record  of  the  decision.  The 
defendant  thereupon  appealed  from  the  order  direct* 
log  the  postponement,  and  also  from  the  order  denying 
his  motion  to  re-settle  it. 

Cochran  df  Olark,  for  defendant-appellant. 

David  Leventrittj  for  XDlaintiff-respondent. 

Having  stipulated  to  accept  the  terms  imposed  by 
the  court,  as  a  condition  of  the  adjournment  obtained, 
the  defendant  will  not  now  be  heard  oa  appeal.    It  is 
universally  recognized  that  a  party  is  bound  by  any 
agreement  into  which  his  attorney  enters  relative  to 
the  trial  of  a  cause.   Corning  v.  Southland,  3  Z7t7/,  652 ; 
Gaillard  v.  Smart,  6  Cow.  383 ;  Gorham  v.  Gale,  7  Id. 
739.     And  in  Mark  v.  City  of  Buflfalo,  87  N.  Y.  184, 
the  court  of  appeals  (p.  188),  pointedly  asserts  that 
doctrine  in  the  following  language  :  ''  In  all  that  prop- 
erly relates  to  the  conduct,  of  a  trial,  the  attorney 
represents  the  party  and  is  his  authorized  agent.    The 
attorney's   agreement    and    stipulation    within    the 
boundaries  of  the  authority  is  the  agreement  and 
stipulation  of  his  client,  and  binds  the  latter  as  if  be 
himself  had  personally  made  it."     Having  accepted 
the  benefit  of  an  adjournment  of  the  trial  embraced 
in  the  order,  he  cannot  now  appeal  therefrom.     The 
acceptance  of  any  benefit  under  a  judgment  or  onler 
constitutes  a  waiver  of  the  right  to  api>eal.  McElwui  n 
V.   Willis,  9  Wend.  548;    Lewis  v.  Irving  Fire  Ins. 
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Co.,  16  Abb.  Pr.  140,  note;  Lupton  v.  Jewett,  19  Id. 
320;  Radway  v.  Graham,  4  Id.  468.  And  in  Mat- 
ter of  N.  y/c.  &  H.  R.  R.  R,  Co.,  60  iT.  F.  112,  the 
following  langaage  appears:  '*  It  is  only  when  a  party 
accepts  some  benefit  under  an  order,  that  he  waives  his 
right  to  appeal  therefrom,"  To  the  same  effect, 
Egbert  v.  O'Connor,  46  IT.  Y.  Super.  (14  /.  <6  S.)  194 ; 
Tanssig  v.  Hart,  33  Id.  (1  J.&  8.)  157.  Even  by  com- 
pliance with  the  conditions  of  an  order  under  protest, 
the  right  to  appeal  is  defeated.  Dambmann  v.  Schult- 
ing,  6  Hun^  29  ;  People  v.  Rochester  &  S.  L.  R.  R.  Co., 
15  Id.  188,  Having  by  means  of  the  stipulation 
acquired  an  advantage  which  would  not  otherwise 
have  been  accorded  to  him,  the  appellant  cannot  now 
avoid  the  conditions  imposed.  . . .  McGuire  v.  N.  Y.  C. 
&  H.  R.  R.  R-  Co.,  6  Daly,  70 ;  Cox  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co!,  63  i\^,  T.  414.  To  reverse  the  order  would 
be  equivalent  to  awarding  to  the  plaintiff  the  benefit 
of  the  order,  which  he  has  enjoyed,  and  to  relieve  him 
of  the  conditions  of  the  stipulations  into  which  he 
entered  in  order  to  secure  those  benefits,  and  without 
which  stipulation  they  would  not  have  been  accorded 
to  him.  This  should  not  be  countenanced.  Rust  v. 
Hauselt,  43  H.  Y.  Super.  (11  •/.  <6  S.)  671.  And,  more- 
over, the  court  has  nothing  whatsoever  to  do  with  the 
terms  of  the  order,  since  they  were  assented  to  and 
accepted  by  the  appellant  as  a  condition  of  the  ad- 
journment which  he  succeeded  in  obtaining.  Jex  v. 
Jacobs,  7  Abb.  N.  C.  452.  A  justice  present  at  hearing 
and  disposing  of  an  application  is  alone  able  to  say 
what  transpired  thereat.  Tweed  v.  Davis,  1  Iluny  252 ; 
Bohnet  v.  Lithauer,  7  Id.  338. 

MoAdam,  C.  J. — ^The  second  order  refused  to 
resettle  the  order  made  June  15,  on  the  ground  that 
"the  same  was  in  conformity  to  the  decision  made," 
and  there  is  no  proof  that  it  was  not,  so  that  there  is 
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nothing  in  the  second  order  which  can  be  reviewed. 
Nov  can  we  review  the  first  order,  for  the  reasons : 
(1.)  The  part  granting  an  adjonrnment  of  the  trial 
until  June  21  was  made  on  the  defendant's  applica- 
tion. It  was,  as  far  as  it  went,  a  decision  in  the 
defendant's  favor,  and  as  a  consequence  he  cannot 
complain  of  it.  (2.)  The  part  imposing  stringent 
terms  and  conditions  on  the  defendant  was  assented 
to  by  the  defendant,  and  we  cannot  review  provisions 
inserted  in  an  order  by  consent  of  the  appealing  party. 

The  order  recites  the  consent  of  the  parties,  and 
the  recital  being  uncontradicted  is  conclusive.  The 
rale  is  that  recitals  in  an  order  or  judgment,  though 
not  conclusive,  are  presumptive  evidence  of  their 
truth  (Struthers  v.  Pearoe,  61  iT.  Y.  305 ;  Maples  v. 
Mackey,  89  Id.  146  ;  Ferguson  v.  Ci'awford,70  Id.  263 ; 
Porter  v.  Eronson,  29  Sow.  Pr.  292  ;  Wright  v.  Nos- 
trand,  94  JV.  J".,  at  pp.  44,  45  ;  Barber  v.  Winslow,  12 
We?id.  102 :  Belden  v.  Meeker,  2  Lans.  473,  affd,  47 
If.  Y.  307  ;  Dayton  v.  Johnson,  69  Id.  425).  The  terms 
imposed  were  indeed  stringent,  and  we  might  have 
relieved  against  them  were  it  not  that  the  consent  to 
them  forbids  us  from  interfering.  (3.)  The  case  on 
appeal  does  not  show  that  the  defendant  made  any 
application  to  strike  the  case  from  the  calendar,  or 
that  the  trial  judge  decided  any  such  motion.  Indeed, 
the  order  made  by  him  negatives  the  idea  that  any 
such  motion  was  made.  If  any  such  irregularity 
existed  it  was  therefore  waived  (Macy  v.  Nelson,  62 
N.  Y  638). 

(4.)  The  printed  case  does  not, show  what  occurred 
on  June  21,  and  we  are  therefore  uninformed.whether 
the  application  to  adjourn  was  renewed,  granted  or 
denied,  or  whether  the  action  was  tried  or  dismissed, 
or  whether  an  inquest  was  taken  or  not,  so  that  we 
cannot  review  on  this  appeal  the  action  of  the  trial 
judge  on  that  day.     In  regard  to  recitals  in  orders,  it 
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may  be  proper  to  observe  that  admiesions  or  stipula- 
tions made  and  consents  given  on  the  hearing  of 
motions,  if  not  redaoed  to  writing,  should  as  matter 
of  practice  be  incorporated  in  the  order  to  be  entered 
thereupon,  and  thus  made  part  of  the  record  for 
future  guidance,  in  case  the  propriety  of  the  order  is 
afterwards  called  in  qiiestion.  The  judge  who  decides 
a  motion,  like  one  trying  a  cause,  must  in  the  nature 
of  things,  either  on  the  settlement  of  the  order  or  the 
case  on  appeal,  determine  what  occurred  before  him, 
that  the  record  may  truthfully  represent  the  facts  as 
,they  appeared.  For  the  reasons  aforesaid,  the  order 
appealed  from  must  be  affirmed,  with  costs. 

Nbhbbas  and  Htatt,  JJ.,  concurred. 


PRICE,  Appellant,  v.  PRICE,  et  al,  Respondents. 

Supreme    Coubt,    First    Department,    General 

Teem,  October,  1888. 

§§  1599,  1609, 1615. 

Dower. —  What  property  may  le  wUoff  to  widote. 

Under  the  Code  of  Civil  Procedure,  one  of  several  distinct  parcels  of 
land  in  which  a  widow  is  entitled  to  dower,  constituting  one- 
third  of  the  real  property  of  which  dower  is  to  be  admeasured,  may 
be  set-off  in  satisfaction  of  her  entire  claim  for  dower  in  the  several 
parcels  of  property,  [VI 

Instance  of  a  case  in  which  one  parcel  of  real  property  was  held  to 
have  been  properly  set-off  to  a  widow  in  satisfaction  of  her  claim  for 
dower  in  sundry  distinct  pieces  of  property.  [^] 

At  common  law  the  widow  was  entitled  to  dower  in  each  separate  and 
distinct  parcels  of  land  whereof  her  husbabd  was  seized  of  an  estate 
of  inheritance  at  anytime  during  the  marriage  ;[^  J  but  this  general 
right  was  subordinate  to  the  equitable  rights  and  interest  of  other 
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parties  in  t.be  property,  acd  where  it  would  be  inequitable  and  unjust 
to  have  assigned  dower  to  any  lands  conveyed  by  her  husband  dar- 
ing his  lifetime  with  warranty,  the  widow^s  dower  was  admeasured 
to  her  in  other  property  affected  by  no  such  right  or  i merest. ['j 
This  view  of  the  law,  however^  has  been  questioned  in  Illinois. [','] 

Wood*.  Keyes  (6  Paige^  478),  followed. [",*]  Bchuebley  v.  Schuebloy 
(26  7/;.  110);[*,'J  Atkins  v.  Merrill  (89  /<2.  62),  distinguished  and 
not  followed. 

{Decided  Oetoher  15,  1866.) 

Appeal  from  an  order  denying  a  motion  to  confirui 
the  report  of  a  referee  for  admeasurements  of  dower. 

The  opinion  states,  sufficient  facts^ 

Oeorge  H.  Starr  {Starr  &  iSfooArcr,  attorneys),  tot 
plaintiff-appellant. 

William  Feet  and  David  Wilcox  {BristoWj  Peet  <& 
OpdyTce^  attorneys),  for  Frank  ^.  Price,  and  others, 
defendants-respondents. 

Frank  L.  Hall  {De  Forest  dt  Weeka^  attorneys), 
for  The  Rector,  etc.,  of  St.  John  the  Evangelist*s 
Church,  defendants-respondents. 

James  li.  Marvin,  for  Josephine  Little,  defendant* 
respondent. 

Hughes  d&  Northrupj  for  Walter  J.  Price,  defend- 
ant-respondent. 

Stephen  Brown^  guardian  ad  litem  of  Lillie  M. 
Price,  and  for  the  Glen  Palls  Fire  Ins,  Co.,  defendant- 
respondent.  / 

De  Witt^  Lockman  dk  De  Witt^  for  Mary  A-  Lock- 
man,  defendant-respondent. 

Daniels,  J.— The  plaintiff  has  been  held  entitled 
in  this  action  to  recover  dower  in  the  real  estate  owned 
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by  Walter  W.  Price  during  the  time  of  her  intermar- 
riage with  him,  and  until  the  entry  of  a  decree  annul- 
ling that  marriage.  The  controversy  as  it  was  then 
disposed  of  is  reported  in  33  Sun^  76.  Under  that 
decision  an  interlocutory  judgment  was  recovered 
directing  the  plainlifTs  dower  to  be  admeasured  in 
the  real  estate  so  owned  by  her  husband,  who  departed 
this  life  on  June  6,  1876,  and  a  referee  was  appointed 
to  make  such  admeasurement  of  her  dower.  The 
property  in  which  under  this  decision  she  is  entitled 
to  dower  consisted  of  four  separate  and  distinct  par- 
cels of  land.  Two  parcels  are  still  owned  in  severalty 
by  two  of  the  children  of  Walter  W.  Price.  One,  con- 
sisting of  about  fifteen  acres,  was  conveyed  by  the 
deceased  to  his  son,  the  defendant,  Walter  J.  Price, 
in  July,  1876,  and  that  has  since  been  mortgaged  to 
the  Glen  Falls  Fire  Insurance  Cgmpany  to  secure  the 
3um  of  $10,000.  This  property  consists  of  about  fif- 
teen acres  of  land  having  no  substantial  rental  value. 
The  deceased  left  a  will  by  which  he  devised  certain 
premises,  consisting  of  a  lot  of  land  on  Hammond 
street,  in  the  city  of  New  York,  to  his  son,^  Charles  G. 
Price.  He  sold  and  conveyed  this  property  to  the  rec- 
tor, church  wardens,  &c.,  of  St.  John  the  Evangelist's 
Chufch.  The  church  acquired  the  title  for  a  valuable 
consideration  without  notice  of  the  plaintiff's  right  to 
dower  therein.  The  testator  also  devised  co  two  of  his 
sons  as  tenants  in  common,  a  house  and  lot  known  as 
number  4  Yanness  place,  in  the  city  of  New,  York, 
which  they  conveyed  to  their  sister,  Mrs.  Ashmead, 
and  she  afterwards  sold  and  conveyed  the  same  prop- 
erty to  Josephine  Little  for  the  consideration  of 
$11,000.  And  she  afterwards  conveyed  it  to  Mr. 
Wedeland.  The  rental  value  of  this  property  was 
found  by  the  referee  Upon  evidence  sustaining  the 
(Conclusion  to  be  the  suifiof  $776,  after  deducting  taxes 
and  water  rents,  and  of  the  Hammond  street  lot  to  be 
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about  tbe  sani  of  $700,  after  making  the  same  dednc- 
tions.  Tbe  remaining  property  in  which  the  plaintiff 
was  entitled  to  be  endowed  consisted  of  two  adjacent 
pieces  of  land  on  the  westerly  side  of  Lake  George, 
containing  together  about  seventy-three  acres,  and  a 
small  island  situated  near  these  premises  in  the  lake. 
This  land  was  divided  only  by  a  road  running  in  a 
northerly  and  southerly  direction,  and  upon  that  por- 
tion of  it,  situated  westerly  of  the  road,  valuable 
buildings  had  been  erected  prior  to  the  decease  of  the 
testator.  This  piece  consisted  of  33  and  76-100  acres, 
and  the  two  pieces  together,  including  the  island,  pro- 
duced an  annual  rental  varying  from  eight  to  thirteen 
hundred  dollars.  The  dwelling  upon  it  was  designed 
for  a  summer  residence,  and  the  property  had  been 
improved  to  make  it  convenient,  attractive  and  desir- 
able for  such  a  residence. 

But  the  referee  considered  it  to  be  impractical  to 
assign  the  plaintiff  her  dower  in  this  property,  and 
was  of  the  opinion  that  it  should  be  sold  and  Iier 
dower  estimated  and  paid  to  her  out  of  the  proceeds. 
It  is  true  that  no  such  express  direction  was  given  by 
him,  but  that  was  evidently  the  opinion  upon  which 
his  final  conclusions  were  founded.  The  court,  upon 
the  motion  to  confirm  his  report,  dissented  from  his 
conclusion  as  to  the  inability  to  assign  the  plaintiff's 
dower  in  his  property,  and  ordered  the  case  to  be 
referred  back  to  the  referee  to  set  off  to  the  plaintiff 
her  dower  in  that  property,  and  the  plaintiff  has 
appealed  from  that  order,  considering  it  to  have  been 
unauthorized  and  not  within  the  power  of  the  court  to 
make  it.  And  her  counsel  has  endeavored  to  sustain 
this  view  in  support  of  the  appeal  under  the  general 
statutory  authority,  declaring  that  a  widow  shall  be 
endowed  in  the  third  part  of  all  the  lands  whereof  her 
husband  was  seized,  of  an  estate  of  inheritance  at 
any  time  during  the  marriage  (2  li.  S.  [6th  ed.]  1121,- 
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[']    §  1)9  ^^^  ^I^^  commoQ  law  rule  maintaining  her 
right  to  dower  in  each  separate  and  distinct  parcel 
of  such  lands. 

But  it  was  considered  by  the  chancellor  in  Wood 
V.  Keyes  (6  Paige^  478),  that  this  general  direction 
should  be  subordinated  to  the  equitable  rights  and 
[•]    interests  of  other  parties  in  the  property.    Aud 
where  it  would  be  inequitable  and  unjust  to  assign 
dower  in  the  lands  conveyed  by  her  husband  during 
his  lifetime  with  warranty,  that  her  dower  should  be 
admeasured  to  her  in  other  property  affected  by  no 
such  rights  or  interests.    The  authority  of  the  court 
to  make  this  decision  has  been  di*awn  in  question 
n    in  support  of  the  appeal,  and  the  case  of  Scheub- 
ley  V,  Scheubley  (26  III.  116),  decided  under  a  like 
statutory  provision,  has  been  relied  upon  as  support- 
ing this  objection.    And  it  is  true  that  the  court  there 
announced  and  acted  upon  the  common  law  principle, 
which  was  held   to  be  consistent  with  the  statute, 
that  the  widow  was  entitled  to  be  endowed  in  each 
separate  parcel  of  land  which  had  been  owned  by  her 
husband  during  the  i)eriod  of  the  marriage.    And 
n    the  case  of  Atkins  v.  Merrill  (39  III.  62),  followed 
this  authority.    But  these  cases  require  no  de- 
[*]    parture  to  be  made  from  the  doctrine  of  that  of 
Wood  V.  Keyes,  for  the  reason  that  the  provisions 
of  the  Code  of  Civil  Procedure  concerning  the  admeas- 
urement of  dower,  have  not  only  followed  but  have 
enlarged  the  effect  of  this  authority.    For  by  sub- 
division 1  of  section  1609,  it  has  been  in  the  most 
[']    general  manner  directed  that  the  referee,  or  com- 
missioners, must,  if  it  is  practicable,  and  in  their 
opinion  for  the  best  interests  of  all  the  parties  con- 
cerned, admeasure  and  lay  off  as  the  dower  of  the 
plaintiff  a  *' distinct  parcel,"  constituting'one-third  of 
the  real  property  of  which  dower  is  to  be  admeasured. 
And  if  that  is  not  practicable,  or  for  the  best  interests 
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of  all  parties  concerned,  then  that  fact  is  to  be  ireported 
to  the  court. 

This  phraseology,  empowering  the  referee  or  the 
commissioners  to  set  apart  a  distinct  parcel  of  land  for 
the  dower  of  the  plaintiff,  was  not  contained  in  the 
provisions  of  the  Revised  Statutes  concerning  this 
subject.  There  the  direction  was  that  the  conimid- 
sioners  should  '*  admeasure  and  lay  off  as  speedily  as 
possible  the  one-third  part  of  the  lands  or  premises 
embraced  in  the  order"  (3  R.  S.  [6th  ed.]  777,  §  13 ; 
i>78,  §  5).  And  this  additional  direction  empowering 
the  referee  or  commissioners  to  admeasure  and  lay  off 
*^a  distinct  parcel"  of  the  lands  must  have  been 
designed  to  enlarge  the  authority  of  the  court  over 
this  subject,  and  it  has  been  employed  by  way  of  con- 
trast to  other  parcels  or  portions  of  the  real  estate  ol 
the  deceased  husband. 

This  significance  of  the  phraseology  is  not  only 
indicated  by  the  language  itself,  but  by  the  manner  in 
which  it  has  been  employed  in  section  1699  of  the 
Code  of  Civil  Procedure,  where  a  distinct  parcel  is 
distinguished  from  other  real  estate  of  which  the  hus- 
band may  have  died  siezed  or  alienated  by  one  con- 
veyance to  one  or  more  other  persons. 

That  the  employment  of  these  terms  was  designed 
and  intended  to  have  their  appropriate  office  and  effect 
in  the  i)roceedings  further  appears  from  sections  1610 
and  161 3  of  the  Code.  For  care  has  been  taken  where 
that  can  be  done,  and  the  rights  and  interests  of  other 
parties  shall  be  promoted  thereby,  to  restrict  the 
property  to  be  set  off  as  the  dower  of  the  widow,  to  a 
distant  parcel  of  that  in  which  she  may  be  entitled 
to  be  endowed. 

It  has  been  urged  that  this  construction  should  be 
limited  to  the  class  of  cases  in  which  the  widow  indi- 
cated her  willingness  to  receive  a  gross  sum  in  satis- 
faction and  discharge  of  her  right  of  dower.    And 
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where  she  may  consent  to  receite  that  sum  in  the  man* 
ner  provided  for  by  the  statute,  it  has  been  farther 
directed  by  section  1319  that  a  reference  shall  be 
ordered  to  ascertain  whether  a  distinct  parcel  of  the 
property  can  be  so  admeasured  and  laid  off  without 
material  injury  to  the  interests  of  the  parties,  and  if  it 
cannot,  that  then  a  sale  shall  be  made,  out  of  the  pro*- 
ceeds  of  which  such  a  sum  of  money  shall  be  paid  to 
her.  The  next  section  has  further  provided,  where 
the  widow  may  consent  to  receive  the  same,  for  the 
appropriation  to  her  of  a  distinct  parcel  of  vacant  or 
unimproved  lots,  to  be  owned  by  her  in  severalty  and 
fee  simple  for  and  as  her  dower.  These  sections  are 
substitutes  for  the  enactments  contained  in  chapter 
717  of  the  Laws  of  1870,  and  in  no  manner  affect  or 
abridge  the  authority  provided  by  the  preceding  sec- 
tions for  setting  off  to  the  widow  a  distinct  parcel  of 
real  estate  But  they  specially  provide  for  a  class  of 
cases  not  enumerated  in  those  sections,  and  they  in  no 
manner  enlarge  or  extend,  in  the  use  which  they  have 
made  of  it,  this  phraseology  which  has  been  inserted 
and  repeated  in  these  sections  of  the  Code  ;  but  when- 
ever this  language  has  been  employed,  the  same  sig- 
nificance is  required  to  be  given  to  it.  What  is  a  dis- 
tinct i)arcel  of  the  property  in  one  case  is  no  more  nor 
less  than  a  distinct  parcel  in  the  other,  and  the  phras- 
eology must  have  been  designed  and  intended  to  have 
the  same  significance  and  effect  wherever  it  has 
["]  been  employed  in  this  part  of  the  Code.  And 
that  was  to  confer  upon  the  court  in  all  cases  the 
power  to  set  off  as  tbe  dower  of  the  widow,  a  separate 
and  distinct  parcel  of  the  real  estate.  That  has  been 
positively  required  to  be  done  where  it  can  be,  and  at 
the  same  time  will  be  for  the  best  interests  of  all  the 

parties  concerned. 
[']         And  the  referee  has  concluded  from  the  evi- 
dence produced  before  him,  that  it  was  for  the 
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best  interests  of  all  the  parties  concerned  that  the 
dower  shoald  be  secared  to  the  plaintiff  out  of  the 
property  sitnated  ux>on  the  westerly  side  of  Lake 
George.  And  in  this  conclusion  he  is  sustained  by 
the  manifest  injustice  of  directing  dower  to  be  appor- 
tioned to  the  plaintiff  out  of  the  houses  and  lots  on 
Hammond  street  and 'Yanness  place,  in  the  city  of 
New  York.  That  property  has  passed  into  the  hands 
of  purchasers,  for  value,  without  notice  of  the  plaint- 
iff's lights,  and  to  assign  her  dower  in  those  lots, 
would  necessarily  entitle  their  owners  to  reimburse- 
ment for  the  amounts  x>aid  from  the  estate  of  the  tes- 
tator or  under  the  covenants  of  warranty  contained  in 
the  deeds  conveying  this  proi)erty,  and  that  should 
not  unnecessarily  be  done.  .The  lands  conveyed » to 
Walter  J.  Price,  and  situated  between  what  is  known 
as  the  Bolton  road  and  the  westerly  bounds  of  Lake 
George,  are  in  no  manner  adapted  to  the  plaintiS^s  use 
or  enjoyment  as  her  dower,  for  no  income  can  be 
derived  from  that  which  would  afford  her  any  remun- 
eration whatever,  for  her  claim.  And  in  this  state  of 
the  property,  the  seventy-three  acres  upon  which  the 
buildings  were  erected  by  the  testator  in  his  life-time, 
and  still  owned  by  his  devisee,  seem  to  be  all  that  can 
justly  be  appropriated  to  the  satisfaction  of  the  plaint- 
iff's right  of  dower. 

The  referee  concluded  that  this  property  could  not 
be  so  divided  as  to  set  any  portion  of  it  off  to  the 
widow  in  satisfaction  of  her  entire  claim  for  dower  in 
these  four  parcels  of  property.  But  the  evidence 
taken  by  him,  very  decidedly  preponderates  in  sup- 
port of  the  view  adopted  at  the  special  term,  when  the 
order  was  made,  from  which  the  appeal  has  been 
taken,  and  that  is  that  this  property  can  well  be 
divided  upon  an  easterly  and  westerly  line,  setting  off 
to  the  plaintiff  that  portion  containing  the  buildings 
standing  upon  it  and  so  much  of  the  land  as  would 
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yield  to  her  at  least  one-third  of  the  rental  valae  of  all 
this  property.  Three  witnesses,  whose  knowledge  of 
the  property  sustain  their  opinion,  have  expressed 
their  views  to  the  effect  that  the  land  can  be  so  divided, 
and  its  locality,  extent,  condition,  value  and  rental 
seem  to  sostain  that  view.  The  evidence  opx)osed  to  it 
was  very  slight  and  inconclusive,  and  failed  against 
the  other  testimony  upon  the  hearing  ^to  sustain  the 
conclusion  adopted  by  the  referee.  As  the  interests  of 
the  parlies  were  proved  and  found  by  the  referee,  and 
to  which  no  exception  has  been  taken  by  either  of 
them,  and  the  evidence  was  presented  concerning  the 
ability  to  make  this  division  of  the  land,  the  order 
made  at  the  hearing  was  a  proper  one  and  it  should  be 
affirmed,  with  costs  and  disbursements  to  abide  the 
event  of  the  action. 

Brady,  J.,  concurred. 


RISLET  V.  RICE  and  Anothee. 

SuPRKME    Court,  Fourth    Department,   Ontario 
County,  Special  Term,  August,  1886. 

§§  1496,  1497,  1626,  1631. 

I^ectment —  What  to  }>€  paid  hy  dtfeated  party  on  application  for  new 

triaU 

Upon  an  application  for  a  new  trial  in  an  action  of  ejectment,  after 
final  judgment  upon  the  trial  of  an  issue  of  fact,  the  party  seeking  a 
new  trial  is  required  to  pay  all  costs  and  damages  other  than  for  rent 
and  profits,  or  for  use  and  occupation  awarded  to  his  adversary  \ 
where  the  damages  awarded  include  what  was  technically  known  at 
common  law  as  metne  proJit$,  such  party  is  not  required  to  pay  them 
as  a  condition'  of  obtaining  new  trial. 

(Decided  Auguet  3,  1886.) 
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Motion  by  defendaats  for  new  trial  in  action  ot 
ejectment  after  judgment  in  favor  of  plaintiff  upon 
the  trial  of  an  issue  of  fact,  under  section  1526  of  the 
Code  of  Civil  Procedure.* 

Tlie  opinion  states  the  fkcts. 

*  There  are  three  caflcs  in  which  a  new  trial  will  be  ordered  in  an 
action  of  ejectment:     , 

First — Where  a  final  judgment  was  rendered  upon  the  trial  of  an 
issue  of  fact  la  dii^caae,  the  court  '*  at  any  time  within  three  yean 
after  such  a  judgment  is  rendered,  and  the  judgment-roll  is  filed  upon 
application  of  the  party  against  whom  it  was  rendered,  his  heir,  devisee 
or  assignee,  and  up6n  payment  of  all  oosf  s  and  all  damages  other  thim 
for  rents  and  profits,  or  for  use  and  occupation  awarded  thereby  to  the 
adverse  party,  must  make  an  order  vncatiDg  the  ju^Qgmcnt  and  granting 
a  new  trial  in  the  action*'  (CWd  Civ.  Pro.  §t  1524,  15SQ).  This  order 
may  be  made  before  judgment  is  perfected,  and  may  be  ta  the  effisot 
that  when  the  judgment  is  perfected,  it  be  thereupon  vacated  and  a  new 
trial  granted  without  further  order  of  the  court  (Post  e.  Itforan,  1  Ni  Y. 
Civ,  Pro.  222 ;  Cook  v.  Passage,  4  How.  Pr.  300).  Under  the  provis- 
ions of  the  Revised  Statutes  which  were  superseded  by  the  Code  of 
Civil  Procedure,  a  new  trial  could  be  granted  within  three  years  after 
judgment  was  rendered  (2  E,  3.  309,  $  87).  The  Code  of  Civil  Pro- 
cedure was  not  intended  to  change  the  practice  as  to  when  such  orders 
might  be  made,  but  to  fix  with  greater  certainty  the  exact  date  from 
which  the  absolute  right  to  a  new  trial  runs;  and  not  to  exclude  the 
defeated  party  from  the  advantages  of  anticipating  the  entry  of  judg- 
ment, retaining  possession  of  disputed  premises  and  preventing  the  issue 
of  an  execution  to  enforce  the  judgment  (Post  9.  Moran,  wipra). 

One  new  trial  may  be  granted  in  such  a  case  on  payment  of  costs, 
etc.,  without  showing  any  cause  whatever  (Harris  e.  White,  54  Bow. 
Pr.  113).  The  right  of  the  plaintiff  thereto  is  absolute  {Ih, ;  Evans  «. 
Millard,  10  N.  Y.  Super.  Ct.  019).  And  an  order  granting  a  new  trial 
is  not  appealable  to  the  court  of  appeals  (Evans  9.  Millard,  $upra). 

The  defendant  in  an  action  of  ejectment  is  not  deprived  of  his  right 
to  a  new  trial  under  the  statute,  by  the  fact  that  all  his  interest  in  the 
land  in  question  was  sold  to  the  plaintiff  under  the  execution. for  costs, 
issued  upon  the  judgment  recovered  in  such  action,  and  that  the  plaint- 
iff had  received  a  sheriff^s  deed  therefor  (Phyfe  v.  Masterson,  45  N.  Y. 
Super.  Ct.  [18  J.  A  S\  888). 

Second — Where  a  new  trial  has  been  ordered  in  a  case  in  which 
judgment  was  rendered  after  a  trial  of  an  issue  of  fact,  *'  the  court 
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II,  M.  Fiddy  for  defendant  and  motion. 

A.  IF.  Oardner^  for  plaintiff,  opposed. 

Angle,  J. — The  only  question  on  tliis  motion  is, 
whether,  in  addition  to  costs,  the  defendants  mnst  pay 
the  judgment  for  $72  recovered  against  the  defend- 
ant. Rice. 

Under  section  1635,  Code  Civ.  Pro.,  the  defendant 
is  required  to  pay,  in  addition  to  costs^  ^^  all  damages 

upon  llko  appKication  made  within  two  years  after  the  second  final  judg- 
mont  was  rendered,  and  the  judgmcnt-roU  is  filed,  may  make  an  order 
vaoating  the  second  judgment  and  granting  anew  trial  upon  like  terms, 
if  it  is  satisfied  that  justice  will  be  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  established  "  {Code  Cit.  Pro. 
8  1525.) 

This  second  new  trial  is  discretionary  with  the  court,  and  it  must 
find  that  substantial  justice  requires  a  new  trial  (Phyfc  t,  Masterson, 
45  iT,  r.  Super,  Ct.  [13  J,  d  S.]  338). 

After  a  second  new  trial  has  been  granted,  no  other  new  trial  can  be 
granted  under  the  statute  (Code  Oh,  Pro.  §  1525,  and  see  Bellinger  v. 
Martindale,  8  IIou>.  Pr.  113;  Bright «.  Milbrank,  9  ifo«w.  G72). 

It  $ectM^  however,  that  the  granting  of  two  new  trials  under  the 
statute,  will  not  prevent  the  reversal  of  the  judgment  for  errors  occur- 
ring On  the  trial,  and  that  new  trials  granted  for.  such  errors  do  not 
count  as  a  part  of  those  authorized  to  be  granted  under  the  statute 
( Vide  Sedffioieh  S  Wait  on  the  Trial  of  Title  to  Land,  %%  577,  500). 

Where  final  judgment  is  rendered  for  the  plaintiff  in  an  action  to 
recover  real  property  otherwise  than  upon  the  trial  of  an  issue  of  fact, 
the  court  within  five  years  after  the  judgment-roll  is  filed  upon  appli- 
cation of  the  defendant,  his  heir,  devisee  or  assignee,  and  upon  the 
payment  of  all  costs  and  damages  awarded  to  the  plaintiff,  must  make 
an  order  vacating  any  judgment  and  granting  a  new  trial  if  it  is  satis- 
fied that  justice  will  be  thereby  promoted,  and  the  rights  of  the  parties 
more  satisfactorily  ascertained  and  established,  but  not  otherwise  {Code 
Civ.  Pro.  §  1526).  . 

Exception. — The  provisions  of  the  Code  authorizing  the  granting  of 
a  new  trial  in  an  action  of  ejectment,  arc  not  applicable  where  the 
action  is  founded  upon  the  allegation  of  rent  in  arrears,  or  where  the 
summons  in  an  action  is  served  pursuant  to  an  order  directing  substitu- 
tc<l  service  thereof  {Code  Civ.  Pro.  %  1528). 
XI. -24 
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Other  than  for  rents  and  profits  or  for  use  and  occupa- 
tion awarded'.'  by  the  jury.  An  action  of  ejectment 
is  nn  action  to  recover  the  immediate  i)ossession  of 
real  property  (Ccwie?,  §  3343,  sub.  20),  and  in  such  action 
plaintiff  may  demand  in  liis  complaint,  and  in  a  proper 
case  recover  damages  for  withliolding  the  property 
(§  1496) ;  these  damages  inclade  rents  and  prolits,  or 
the  value  of  the  use  and  occupation  when  either  can 
be  legally  recovered  by  the  plaintiff  (§  1497) :  and  the 
]>laintiff  is  entitled  to  recover  as  damages,  the  rents 
and  profits,  or  the  value  of  the  use  and  occupation  of 
the  property  for  a  term  hot  exceeding  six  years  (§ 
1531).  Under  the  above  provisions  damages  for 
detention  now  include  the  rents  and  profits  or  value  of 
the  use  and  occupation,  and  the  former  rule  as  held  in 
Larned  v.  Hudson  (57  iV^.  Y.  161),  has  been  changed. 
De  Lisle  v.  Hunt  (36  Ilufi^  620) ;  see,  also,  Wallace  v. 
Berdell  (8  JV.  Y.  Civ.  Pro.  363), 

The  complaint  here  alleges  among  other  things,  that 
defendants  are  in  the  wrongful  possession  of  the  pi-exa- 
ises,  and  wrongfully  claim  i)ossession  thereof,  and, 
although  i^laintiff  has  demanded  possession,  the 
defendants  have  refused,  and  still  do  refuse,  to  deliver 
the  premises  and  the  possession  to  plaintiff,  and 
wrongfully  withhold  the  same  from  her  to  her  damage 
$200,  wherefore  she  demands  judgment  for  the  posses- 
sion of  said  premises  and  for  $200,  the  plaintiff's  dam- 
ages, by  the  wirhholding  the  said  premises  by  the 
defendant  and  use  of  the  same ;  and  plaintiff  has  judg- 
ment that  she  ^'recover  of  the  defendant,  Eli  Rice,  the 
sum  of  $72  for  the  wrongful  detention  and  with- 
holding of  said  real  estate  from  her.''  Under 
the  above  authorities  the  damages  asked  for,  and 
adjudged,  included  the  rents  and  profits,  or  the  value 
of  the  use  and  occupation  (if  any  was  proven),  being 
what  at  common  law  was  known  by  the  technical 
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name  of  mesne projltBy^  and  that  the  damages  awarded 
in  thi»case  were,  in  fact,  for  rents  and  profits,  or  use 
and  occupation  is  quite  iclear  from  the  aflSdavits  and 
printed  case;  defendants,  therefore,  need  not  pay 
them  as  a  condition  for  a  new  trial. 
Motion  granted  without  costs. 


ANSONIA  BRASS  &  COPPER  CO.,  Appellant, 
t>.  conner,  et  al.,  as  exkcutors,  etc., 

Rksfondents. 

CoitRT  OF  Appeals,  November,  1886. 

§  1366. 

Execution — ^ect  of  Hay  on'tims  to  return. 

An  order  made  by  a  court  of  competent  jurisdiction  staying  the  sheriff 
from  any  interference  under  an  execution  vfiih  the  property  of  a  judg- 
ment debtor,  suspends  during  its  continuance  the  running  of  the 
statutory  term  of  sixty  days  given  to  the  sheriff  for  executing  the 

process.  [*»VJ 
The  limltntion  upon  the  right  of  a  sheriff  to  hold  an  execution  issued 

to  him  is  for  the  benefit  both  of  the  sheriff  and  of  the  judgment 
creditor,  and  intended  to  fix  the  time  beyond  which  in  the  usual  and 
regular  process  of  payment,  the  creditor's  right  to  payment  shall  no€ 
be  postponed  ;[*]  but  this  docs  not  affect  the  right  of  any  party  inter- 
ested to  stay  the  enforcement  of  an  execution  for  sufficient  cause  ;[*] 
the  sufficiency  of  the  cause  must  be  determined  by  the  tribunal  to 
which  an  application  for  a  stay  has  been  made,  and  where  it  has  been 
adjudged  that  sufficient  cause  exists,  its  order  providing  that  it  has 
jurisdiction  of  the  matter  and  the  parties,  is  obligatory  upon  them 
and  must  be  obeyed. [•] 

*  The  common  law  and  statutory  rules  as  to  the  recorery  of  meen^ 
profits  in  action  of  ejectment  arc  stated  in  Wallace  t.  Berdell,  8  iV.  F, 
Cie.  Pro.  863. 
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It  $eems  that  the  fact  that  a  plainUflf  has  directed  that  an  execution 
issued  by  him  should  not  be  returned,  or  that  the  sherifT  has  procured 
it  to  bo  stayed  by  order  of  the  court,  are  lawful  defenses  in  an  action 
against  the  sheriff  for  not  returning  execution. [^] 

Wehlc  p.  Conner  (69  K  Y.  540),  followed.  [«]  Paige  ©.  Willett  (38  K  T. 
28}  ;p]  People  v.  Camldy  (SAbb,  Pr.  216),[«]  cited  and  approved. 

A    judgment   debtor  whose  property  has  been  taken  by   a   sheriff 

•  under  execution  remains  its  general  owner,  subject  only  to  the 
special  property  acquired  by  the  sheriff^  by  reason  of  his  levy  and 
his  right  to  dispose  of  so  much  thereof  by  sale,  as  may  be  required  to 
satisfy  the  execution  ;  the  residue  of  the  property  remaining  unsold," 
after  satisfaction  of  the  judgment,  reverts  to  the  debtor  by  virtue  of 
his  Ownership,  but  while  still  in  the  hands  of  the  sheriff,  it  is  liable 
to  attachment  and  levy  on  behalf  of  other  creditors,  and  the  result- , 
ing  interest  in  the  surplus  constitutes  property  in  the  debtor  subject 
to  be  reached  by  the  creditors  generally,  under  the  bankrupt  Iaw.['j 

The  power  of  an  United  States  District  Court  in  bankruptcy  to  restrain 
interference  with  the  property  of  a  person  adjudged  by  it  to  be  a 
bankrupt,  is  not  only  a  necessary  incident  of  the  power  conferred  upon 
such  courts  to  collect  and  marshal  the  bankrupts  assets,  and  ascer- 
tain and  liquidate  the  liens  and  other  specific  claims  thereon,  [><>]  but. 
is  also  an  express  x>ower  conferred  upon  them,  by  section  5106  of  the 
Revised  Statutes  of  the  United  States.[i*J 

The  Ansonia  Brass  &  Copper  Company  v.  Conner  (6  N".  F.  Cio,  Pro. 
173),  affirmed.  [•»] 

{Decided  November^  1880.) 

Appeal  from  judgment  of  tlie  New  York  court  of 
common  pleas  affirming  judgment  of  the  general  term 
of  the  city  court  of  New  York,  aiBrming  judgment 

of  its  trial  term  in  favor  of  the  defendant. 

i' 

Reported  below  (6  If.  Y.  do.  Pro.  173). 

■  i 

November  22, 1875,  the  appellant  recovered  a  judg- 
ment for  $9,694.34^  in  the  supreme  court,  against  one 
Charles  G.  Wilson,  and  on  the  same  day  issued  exec- 
ution thereon  to  the  sheriff  of  the  city  and  county  of 
New  York,  who,  on  the  same  day,  levied  upon  and 
took  into  his  custody  property  of  said  Charles  G. 
Wilson. 
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On  November  27, 1875,  Wilson  tiled  a  petition  in 
voluntary  bankruptcy,  in  the  United  States  district 
court,  for  the  southern  district  of  New  York,  and 
upon  an  affidavit  alleging  that  plaintifiPs  judgment 
was  fraudulent  and  showing  the  issuing  of  plain tifTs 
execution,  and  the  levy,  and  that  the  threatened 
sherilf  s  sale  would  work  great  prejudice  to  the  other 
creditors,  and  that  the  plaintiff  was  trying  to  obtain 
an  undue  preference,  procured  an  injunction  order 
which  was  served  by  him  on  the  plaintiff  herein, 
and  on  the  sheriff,  restraining  them  and  each  of  them 
and  their  agents,  employees,  etc.,  "from  interfering 
in  any  way  with  the  said  property  of  said  Charles  D. 
"Wilson,  a  bankrupt,  and  from  any  interference  there- 
vyith  until  further  order  of  the  court.' ^  This  order 
was  vacated  upon  motion  of  plaintiff  herein  after 
argument,  Defcember  14,  1875,  and  a  copy  of  the  order 
vacating  it  served  upon  the  sheriff,  who  on  December 
17,  sold  all  the  property  upon  which  he  had  levied, 
and  realized  the  sum  of  $480.81.  A  dispute  arose 
between  the  deputy-sheriff  who  made  the  sale  and  the 
plaintiff,  respecting  the  amount  of  the  officer's  compen- 
sation ;  and  the  sheriff  having  failed  to  make  a  return 
of  the  writ,  the  plaintiff  on  January  27, 1886,  brought 
this  action  for  failure  to  return  the  execution,  alleg- 
ing that  more  than  sixty  days  had  elapsed  since 
the  issuing  of  the  same,  and  demanding  judgment 
for  $2,000.  On  April  4,  1886,  after  issue  joined 
herein,  the  sheriff  paid  the  plaintiff  the  sum  of 
$387.15,  and  made  a  return  of  the  execution  to  the 
effect  that  he  had  made  thereon  $387.15.  This  action 
has  been  four  times  tried.  On  the  first  trial  the 
plaintiff  recovered  six  cents  damages,  the  defend- 
ant entered  judgment  for  costs ;  and  the  judgment 
was  reversed  on  appeal  by  the  general  term  of  the 
marine  court,  without  opinion.  On  the  second  trial 
plaintiff  had  judgment  for  $80.83,  with  costs  ;  and  the 
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general  term  of  the  court  of  common  pleas  reversed 
it  on  the  ground  that  the  plaintiff  had  proven  no 
judgment  on  which  to  found  an  action.  Vide  Ansonia 
Brass  &  Copper  Co.  v.  Conner,  63  How.  Pr.  272.  On 
the  third  trial  plaintiff  had  judgment  for  $80.79,  with 
costs  ;  and  ifhe  general  term  of  the  court  of  common 
pleas  reversed  the  judgment  and  granted  a  new  triaL 
See  opinions  reported,  3  N.  T.  Oie.  Pro.  88.  On  the 
last  trial  the  plaintiff's  complaint  was  dismissed,  and 
the  judgment  entered  in  favor  of  the  defendants, 
which  was  affirmed  by  the  genoral  term  of  the  New 
York  court  of  common  pleas  (Opinion  reported,  6  N. 
Y.  Cio.  Pro.  174),  and  this  appeal  was  taken  from  the 
judgment  of  affirmance  thereupon  entered,  leave  to 
do  so  having  been  granted  by  the  court  of  common 
pleas. 

The  above  are  all  the  facts  material  to  the  questions 
considered  in  the  opinion  here  reported.  Other  facts 
and  grounds  on  which  the  appeal  was  based,  not 
material  to  these  questions,  ara  not  here  stated. 

Marsliall  P.  Stafford^  for  plaintiff;.appellant. 

It  was  an  imperative  statutory  requirement,  that 
the  execution  should  be  returned  within  sixty  days 
after  its  receipt  by  the  sheriff.  The  execution  was 
issued  in  1876.  By  section  290  of  the  Code  of  Procedure, 
then  in  force,  it  is  provided  that  ^'  the  execution  shall 
be  returnable  within  sixty  days  after  its  receipt  by 
the  officer."  Following  this  statutory  provision,  tho 
execution  itself  commanded  the.  sheriff  to  return  it 
.'*  within  sixty  days  after  its  receipt.'^  .  .  .  The 
time  for  returning  an  execution  having  been  fixed  by 
statute,  no  court  had  any  power  to  enlarge  that  time, 
Jackson  v.  Wiseburn,  5  Wend.  139;  Caldwell  v. 
Mayor,  9  Paige  ,  574  ;  Bank  of  Monroe  v.  Widner,  11 
/rf.  5?9;  Wait  ».  \\iXi  Allen,  22  iT.  J\  321;  Salles  v. 
Butler,  27  Id.  639  ;  Humphreys  v.  Chamberlain,  11  Id. 


CIVIL    PROOEDURE    REPORTS.  873 

AnsoDia  Brass  &  Copper  Co.  «.  Conner. 

875.  The  statutory  provision  lixiri<^  the  time  at  vfrhioh 
fin  execQtion  muat  l>e  returned,  is  solely  for  the  bene? 
fit  of  the  party  who  issues  the  execution,  and  the 
absolnte  right  thus  given  him  cannot  betaken  from 
him  without  his  consent.  The  execution  itself,  and 
everything  done  under  it,  is  for  the  exclusive  benefit 
of  the  party  in  whose  behalf  it  is  issued.  It  is  the 
weapon  devised  solely  to  aid  the  successful  party  to  a 
litigation  in  enforcing  the  judgment  he  obtains.  Hoot 
V.  Wagner,  30  iV.  Y.  17 ;  Hathaway  v.  Howell,  64  Jd. 
109;  Nelson  v.  Kerr,  59  Id.  225;  Hotchkiss  v. 
McVickar,  12  Johns.  407.  For  this  reason,  the  party 
who  issued  the  execution  has  general  control  over  it^ 
and  the  right  to  direct  the  sheriff  as  to  proceedings 
under  it.  Root  v.  Wagner,  30  J!i.  Y.  17 ;  Walters  v. 
Sykes,  22  Wend,  f  66  ;  Smith  v.  Erwin,  77  N.  Y.  466. 
After  the  time  fixed  by  law  for  its  return,  an  execu- 
tion is  functus  officio,  and  the  sheriff  can  thereafter 
do  nothing  by  virtue  of  its  continued  possession^ 
Van  Kensselaer  v.  Kidd,  6  iV.  Y.  333  ;  Vail  v.  Lewis* 
4  Johns.  450 ;  SSherman  v.  Boyce,  15  Id.  443  ;  Devoe  v. 
Elliot,  2  Caines,  244.  No  new  levy  can  be  made  after 
the  return  day,  and  possession  of  the  execution  by  th^ 
sheriff  is  not  necessary  for  any  other  purpose*  He 
can  sell  property  previously  levied  upon  and  dis- 
charge all  his  duties  and  obligations  springing  rherer 
from,  as  well  without  as  with  possession  of  the  execu- 
tion, and  after  he  has  made  a  return.  Devoe  v.  Elliot, 
2  Gaines,  244;  Hathaway  v.  Howell,  54  N.  Y.  114; 
Hotchkiss  ©.  McVickar,  12  Johns.^  407 ;  Freenian  on 
Executions,  %  106.  .  .  .  The  party  against  wholh 
an  execution  is  issued  cannot  extend  the  time  for  its 
retnrn.  Even  if  he  requests  the  sheriff  to  retain  it 
beyond  the  return  day,  agrees  that  it  may  thereafter 
be  enforced  and  receives  a  benefit  under  such  agree- 
ment, he  cannot  be  held  under  such  agreement,  the 
process  is  ^\Xl\fwactus  officio  after  the  return  day,  and 
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the  sheriff  cannot  thereafter  do  anything  by  virtue  of 
its  possession.  Sherman  v.  Boyce,  15  Johns.  426 ; 
Bigelow  tJ.  Provost,  6  Hill^  666.  The  party  wlio  issues 
the  execution  may  extend  the  time  for  its  return,  and 
such  extension  will  be  a  legal  warrant  to  sheriff  for 
retaining  it  and  acting  upon  it  after  the  return  day. 
Humphrey  t;.  Hathorn^  24  Barb.  278.  .  .  .  Federal 
courts  have  no  power  to  extend  the  time  fixed  by  a 
State  statute  for  an  officer  of  the  State  court  to  return 
a  process  issued  to  him  by  a  State  court  in  an  action 
tried  therein.  .  .  .  The  jurisdiction  of  the  federal 
courts  is  strictly  defined  and  limited  by  the  Constitu- 
tion of  the  United  States,  art.  3,  %  3.  Neither  this 
provision  nor  any  law  passed  by  Congress,  in  pursu- 
ance thereof,  gives  to  any  federal  court  power  to 
interfere  in  any  way  with  the  enforcement  of  a  judg- 
ment of  a  State  court,  or  with  the  obligations  of  an 
officer  of  that  court  in  the  discbarge  of  his  duties  on 
its  process,  much  less  to  disregard  an  imperative  pro- 
vision of  a  State  statute  prescribing  the  duties  of  such 
officer  under  such  process.  The  claim  of  such  power 
would  be  at  war  with  the  fundamental  principles  that 
distinguish  the  functions  and  jurisdictions  of  the  fed* 
eral  courts,  from  those  of  the  State  courts,  as  well  as 
with  those  that  govern  courts  of  the  same  State  in 
their  relations  to  each  other.  Mead  v.  Merritt,  2  Paige^ 
404 ;  Peck  v.  Jenness,  7  How.  (U.  S.)  624,  026  ;  Ran- 
dall  V.  Howard,  2  Blade.  689 ;  The  Robert  Fulton,  1 
Paine,  625 ;  Yonley  v.  Lavender,  21  Wall.  ( U.  8.), 
276  ;  Williams  v.  Benedict,  8  How.  ( [I.  S.)  107.  .•  . 
A  court  cannot  accomplish  by  indirect  means  thait 
which  it  has  no  power  to  do  directly.  Caldwell  v. 
Mayor,  9  Paige j  576 ;  Bank  of  Monroe  v.  Widner,  11 
Id.  632 ;  Wait  v.  Van  Allen,  22  iT.  Y.  321 ;  Salles  x. 
Butler,  27  Id.  639  ;  Humphreys  v.  Chamberlin,  11  Id. 
276 ;  Bryant  v.  Bryant,  4  Abb.  N.  S.  138 ;  Lavelle  v. 
Skelly,  24  i/t^n,  642.     An  execution  and  prtoceedings 
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under  it  are  proceedings  in  the  action  wliicli  results  in 
the  judgment  on  which  the  execution  issues.  United 
Stiires  t?.  Collins,  4  BlatcJif.  142 ;  Ruggles  x,  Simonlon, 
S  Bis8.  331.  The  sheriflTs  possession  of  property 
under  levy  of  an  execution  is  the  court's  possession, 
liis  t>roceedings  thereunder  are.  the  court's  proceedings, 
and  any  interference  with  him  in  sucli  proceedings  is 
an  interference  with  the  court  and  its  proceedings. 
Johnson  v.  Bishop,  1  Woolw.  326 ;  Kuhn  v.  McMillan, 
8  DiU..  372 ;  Ruggles  v.  Simonton,  3  Biss.  328,  330. 

Even  courts  of  the  same  .sovereignty,  having  co- 
ordinate  jurisdiction,  have  no  power  to  enjoin  each 
others'  proceedings.  Grant  v.  Quick,  6  8anclf.  612 ; 
Bennett  v.  he 'Roy^B  Abb.  Pr.  55, 166  ;  Minor  v.  Webb, 
10  Id.  286 ;  Phelan  v.  Smith,  8  Cal.  521.  And  where 
two  different  actions  are  pending  in  the  sanie  court,  the 
court  has  no  power  to  make  an  order  in  one  suit  enjoin- 
ing proceedings  in  the  other  (Schell  v.  Erie  R.  Co.^  4 
Abb.  Pr.  N.  3.  287  ;  Ely  t;.  Lowenstein,  9  Id.  89 ;  Minor 
V.  Webb,  10^66.  Pr.  286  ;  Arndt  v.  WilUams,  16  How. 
Pr.  246;  Huntu  Farmers'  L.  &T.  Co.,  8/d.416;  Deder- 
ick  V.  Hoysradt,  4  Id.  360  ;  Savage  v.  Allen,  54  JV.  JP. 
468  ;  WoodhuU  v.  Rosenthal,  61  Id.  382),  unless  theac- 
tion  in  which  the  injunction  order  is  granted  is  a  suit  ia 
equity.  Erie  R.  Co.  v.  Ramsey,  45  J!f.  Y.  637.  Ped^ 
eral  courts  belong  to  one  sovereignity  ;  State  courts  to 
another.  Pomeroy  v.  Neff,  96  U.  S.  932-3 ;  Peck  «. 
Jenness,7  How.  U.  S.  624.  Courts  belonging  to  differ- 
ent sovereignities  cannot  restrain  each  others  proceed- 
ings. .  City  Bank  v.  Skelton,  2  Blatclif.  14,  28 ;  Rug- 
gles V.  Simonton,  3  Bus.  330 ;  McKinn  v.  Voorhies,  7 
OraTichy  279  ;  Duncan  z.  Dant,  1  How.  U.  8.  306 ;  Uni- 
ted States  7).  Council  of  K.,  6  Wall.  517 ;  Riggs  v.  John- 
son Co.,  6  Id.  194-5. ...  A  Federal  court  has  no  power  to 
interfere  with  the  administration  or  natural  operation 
of  a  statute  of  any  State  (Williams  v.  Benedict,  8  How. 
U.  \8.  107 ;  Yonley  v.  Lavender,  21  WaU.  276  ;  Mead  t?. 
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Merritr,  2  Paiffe,  404X  or  restrain  proceedings  in  any- 
State  court,  even  where  a  plenary  snit  has  been  institu- 
ted expressly  for  that  purpose  (Diggs  v.  Wolcott,  4 
Cranch^  179  ;  Peck  v.   Jenness,  7  Bow,  U.  -8L  624r-5  ; 
Taylor  v.  Carryb,  20  How.  U.  S.  583 ;  Johnson  v.  Bishop, 
1  WalL  324),  still  less  by  a  mere  order,  when  there  is  no 
suit  pending  before  it   to  whicli   those  sought  to  be 
enjoined  are  parties  (Smith  -o.  Mason,  14  WdU.  419 ; 
Marshall  v.  Knox,  10  Id.  551 ;  In  re  Master,  12  IfaL 
Bank.  Reg.  188 ;  Wilson  v.  Childs,  8  Id.  527) ;  and, 
coming  to  the  precise  point  involved  in  this  case,  where 
a  sheriff  has  levied  upon  property  under  an  executioa 
issued  from  a  State  court,  there  is  no  power  in  a  Federal 
court  to  take  that  property  from  him,  or  interfere  in 
any  way  whatever  with  his  i^erforraance  of  the  duties 
imposed  upon  him  by  his  receipt  of  the  execution. 
Tenth  Nat.  Bank  v.  Sawyer,  42  Uow.  Pr.  179  ;  Clark 
t).  Binninger,  3  Nat.  Bank.  Reg.  518 ;  In  re  Campbell,  1 
Id.  l&5\  In  re  Burns,  1  Id.  174;  In  re  Dudley,  1  Pa. 
L.  J.  302  ;  The  Oliver  Jordan,  2  Curtis,  414  ;  Bkke  0. 
A.  &  C.  R.  II.,  6  Nai.  Bank.  Reg.  322  ;  Hagan  v.  Lucas, 
10  Peter%,  400 ;  Puliam  ».  Osborne,  17  Ilow.  U.  S.  471. 
Should  the  respondents  claim  that  the  order  under  dis- 
cussion operated    upon    the    sheriff   in  persoTiam^ 
instead  of  being  a  direct  stay. of  proceedings  in  the 
State  court,  the  answer  is  that  the  United  State  dis- 
trict  court  had  no  pow^r  to  make  him  a  party  to  the 
bankrupt  proceedings  by  any  such  ex  parte  ordeVy  and 
could  acquire  no  jurisdiction  over  him  in  personam 
except  by  a  plenary  suit  instituted. for  the  express  pur- 
pose of  annulling  the  judgment  on  which  theexecutiou 
was  issued  to  him.  Smith?;.  Mason,  14  Wall.  419 ;  Mar- 
shall V.  Kaox,  16  Id.  551 ;  In  re  Master,  12  JVat.  Bank. 
Reg.  188,    .     .    .      The  United  States  district  court 
was  prohibited  by  statute  from  issuing  an  injunction 
such  as  is  invoked  as  a  defense  to  the  action.    *^  The 
writ  of  injunction  shall  not  be  granted  by  any  court 
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of  the  United  Slateis  to  stay  proceedings  in  any  court 
of  a  State,  except  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  proceedings  in 
bankruptcy.'*  U.  S.  Rev.  Stat.  §  720.  The  execution 
here  in  question,  and  the  sheriff's  proceedings  under  it, 
were  proceedings  in  the  State  court.  United  States  t). 
Collins,  4  Blotch/.  142 ;  Buggies  v.  Simonton,  3  Biss. 
831 ;  Johnson  v.  Bishop,  1  Woolw.  326 ;  Keehn  v. 
Mc  Millam,  3  DiUoTij  372.  The  bankrupt  law  in  force 
when  the  drder  in  question  was  made,  authorized  an 
Injunction  against  proceedings  in  a  State  court,  for 
one  purpose  only,  as  follows:  ''No  creditor  whose 
debt  is  provable  in  bankruptcy  shall  be  allowed  to 
prosecute  to  linal  judgment  any  suit  at  law  or  in  equity 
therefor,  against  the  bankrupt,  until  the  question  of 
the  debtor's  discharge  shall  have  been  determined ;  and 
any  such  suit  or  proceedings  shall,  upon  the  applica- 
tion of  the  bankrupt^  be  stayed  to  await  the  determin- 
ation of  the  court  in  bankruptcy  on  the  question  of 
discharge,"  etc.  U.  S.  Bev.  Stat  §  6106.  As  there 
was  already  a  final  judgment  against  AVilson  at  the 
time  the  order  in  question  was  issued  section  5106  man* 
ifestly  had  no  application  to  the  state  of  facts  existing 
between  him  and  this  appellant,  and  did. not  relieve 
the  court  from  the  inhibition  of  section  720.  The  bank« 
ruptcy  act  further  provided  that  "  the  court  may  also, 
by  injunction,  restrain  the  debtor  and  any  other  per- 
son, in  the  mean  time,  from  making  any  transfer  or 
disposition  of  any  part  of  the  debtor's  property,  not 
excepted  by  this  title  from  the  operation  thereof,  and 
from  any  interference  therewith."  U.  8.  Bev.  Slat. 
§  5024.  .  .  .  This  provision  refers  exclusively  to  cases 
of  involuntary  bankruptcy;  whereas  Wilson  was 
n  voluntary  bankrupts  It  authorizes  an  injunction 
only  where  there  is  an  order  for  the  debtor  to  show 
cause  why  he  should  not  be  declared  a  bankrupt,  and 
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for  the  parix>se  of  restraining  any  di9Xx>8ition  of  his 
property  "in  the  mean  time."    . 

It  is  manifest  from  the  very  terms  of  this  proTision 
that  it. has  no  reference  whatever  to  l^|;al  proceedings^ 
or  to  the  transfer  of  property  nnder  judicial  process, 
but  relates  solely  to  voluntary  transfers  by  the  debtor 
himself,  or  by  parties  acting  in  his  interest,  by  dale 
and  purchase.  The  power  of  the  court  io  issue  aa 
injunction  nnder  this  section  is  strictly  limited  to 
cases  of  involuntary  bankruptcy,  in  which  an  order 
for  the  debtor  to  show  cause  why  he  should  not  be 
declared  a  bankrupt  is  pending.  It  confers  no  power 
to  issue  an  injunction  in  a  caae  where  the  debtor  has 
already  been  adjudicated  a  bankrupt,  and  any  injunc- 
tion issued  nnder  it  ceases  to  be  of  any  force  or  vital* 
ity  the  moment  the  debtor  has  been  adjudged  a  bank^ 
rupt.  In  re  Mary  Irving,  14  JV^atL  BavJe.  Reg. 
208-4 ;  In  re  Moses,  6  Id.  182.  .  .  Sections  5024  and 
5106  are  the  only  ones  that  remove  the  prohibition  of 
section  720,  and,  as  neither  of  these  had  any  applica- 
tion to  the  facts  in  Wilson' $  caae,  the  United  States 
district  court  was  nnder  the  prohibition  of  section 
720  at  the  time  the  order  invoked  in  this  case  was 
issued.  •  .  .  When  any  court  assumes  to  do  what  it 
has  no  power  to  do  under  any  circumstances,  its 
action  is  coram  nonjudice^  and  void.  Quimbo  Appo 
V.  People,  20  N.  Y.  631;  People  ex  rel.  Tweed. t>. 
Liscomb,  60  Id,  at  pp.  671,  691 ;  Bigelow  v.  Forrest, 
9  WaU.  U.  S.  351 ;  Bx  parte  liange,  18  Id.  163, 177  ; 
Bx  parte  Page,  49  Mo.  291.  .  .  The  sherifl!  would  not 
have  been  in  contempt  had  he  proceeded  to  sell  the 
property  under  the  execution  before  the  United  States 
court  order  was  vacated.  In  re  Marter,  16  iVirft 
Bank.  Reg.  185  ;  In  re  Mary  Irving,  14  Id.  29*-4 ;  In 
re  Moses,  6  Id.  182  ;  Ansonia  z).  Babbitt,  8  Ilun^  161-2. 
Even  if  the  United  States  district  court  had  had 
l>ower  to  extend  the  statutory  time  for  returning  the 
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execution,  the  order  invoked  in  this  case  would  not 
have  worked  such  an  extension.  .  .  .  Even  where 
courts  are  authorized  to  extend  the  time  fixed  by  the. 
statute  for  taking  any  steps  in  legal  proceedings,  such 
an  extension  is  not  worked  by  a  mere  stay  of  proceed- 
ings in  the  action.  Thompson  v.  Erie  B.,  9  Abb.  Pr. 
JV.  S.  233  ;  Piatt  v.  Townsend,  8  Abb.  Pr.  9 ;  While  v. 
Smith,  16  Id.  109  (note).  A  stay  of  proceedings,  and 
every  other  kind  of  injunction  is  always  strictly  con- 
strued. It  covers  nothing  except  what  it  expressly 
assumes  to  cover  in  clear  and  unequivocal  terms. 
Weeks  v.  Smith,  3  Abb.  Pr.  214 ;  Glover  v.  Witten- 
hall,  6  Hill,  600 ;  Lowber  v.  The  Mayor,  5  Abb.  Pr. 
268.  The  time  for  the  sheriff  to  return  an  execution 
is  not  extended  by  an  appeal  from  the  judgment  on 
which  the  execution  issued  (Bowman  t).  Cornell,  39 
Barb.  70) ;  nor  by  the  institution  of  a  suit  to  replevin 
the  proi^erty  he  has  levied  upon  (Sweezy  v.  Lott,  21 
JV.  Y.  481)  ;  nor  by  service  upon  him  of  attachments 
against  the  pro|>erty  of  the  execution  creditor  (Wehle 
V.  Conner,  03  N.  F.  260 ;  Parker  v.  Bradley,  46  JV.  T. 
Super.  [14  /.  dt  S.]  244).  .  .  Property  under  levy  of  a 
final  process  is  not  the  debtor's  property.  It  has 
already  been  appropriated  to  the  payment  of  a  final 
judgment.  It  is  in  the  custody  of  the  court  under 
whose  process  it  was  taken,  and  its  officer,  the  sheriff, 
holds  the  legal  title  for  the  benefit  of  the  judgment 
creditor.  3  Black.  Coinm.  >  14R  \  Hall  v.  Tuttle,  2 
Wend.  478;  Hartwell  ©.  Bissell,  17  JoJms.  128; 
Ansonia  Brass  and  Copper  Co.  v.  Babbitt,  8  Hun, 
161 ;  The  Robert  Pulton,  1  Patney  625.  The  property 
held  by  the  sheriff,  therefore,  was  not  Wilson's,  and 
was  not  in  any  way  affected  by  an  order  relating  to 
the  property  of  Wilson.  The  fact  that  the  order 
points  specifically  to  the  property  held  under  the 
execution,  and  calls  it  '*  said  property  of  Charles  G. 
Wilson,'*  does  not  make  it  his  property,  and  is  of  no 
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consequence  whatever,  for  the  United  States  supreme 
court  has  expressly  held  that  the  district  court  has 
no  power  thus  to  determine  the  ownership  of  property, 
and  that  an  ex  parte  order  assuming  to  do  so  is  an 
absolute  nullity.  Smith  v.  Mason,  14  Wall.  419 ; 
Marshall  v.  Knox,  16  Id.  55R. 

Hairy  Thompson  ( Yanderpoel^  Green  dk  Cuminffy 
attorneys),  for  defendants-respondents. 

The  statute  which  gives  a  sheriff  sixty  days  in 
which  to  execute  and  return  process,  means  sixty  free 
days,  and  tlie  time  during  which  he  is  enjoined  and 
restrained  by  law  from  selling,  or  in  any  way  interfer- 
ing with  the  property  seized  under  the  execution,  is 
not  to  be  included  in  the  time  within  which  a  return 
must  be  made.  The  sixty  days  allowed  by  the  statute 
to  the  sheriff  to  execute  and  return  process  is  for  the 
benefit  of  the  sheriff,  to  prevent  an  action,  etc., 
against  him,  until  he  has  had  a  reasonable  time  to 
execute  such  process.  Renaud  v.  O'Brien,  35  N.  Y. 
00.  The  statutes  requiring  a  return  of  process,  and 
giving  a  right  of  action  for  a  failure  to  make  ^^  due 
return  "  (fiode  of  Proc.  %  290,  and  3  R.  8.  6th  ed.  100, 
1».  726),  do  not  contemplate  a  return  in  all  cases  within 
sixty  days,  under  the  penalty  of  fining  the  officer  the 
amount  of  the  execution.  They  are  to  be  construed 
together,  and  with  regard  to  the  meaning  and  Intent 
of  the  legislature  in  enacting  them.  Prior  to  the 
statute  of  1840  {Laws  of  19^^,  p.  334,  §  24),  writs  of 
execution  were  returnable  only  in  term  time,  and  were 
required  to  be  made  returnable  on  a  particular  day. 
Livingston  v.  Cleveland,  6  IIow.  Pr.  397.  By  the 
statute  of  1840,  executions  were  allowed  to  be  issued 
or  tested  at  any  time,  in  term  or  vacation.  Laws  of 
1840,  p.  336,  §  24.  The  law  remained  thus  until  the 
enactment  of  the  Code  of  Procedure  of  1848.  Sectioa 
244  of  the  Code  of  that  year  prescribed  the  form  of  the 
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execution,  and  section  245  enacted  that  "  in  all  cases  " 
it  must  be  returned  within  sixty  days.      .     .      .     The 
amended  Code  of  1849  repealed  section  245  of  the  Code 
of  1848,  and  siibdiituted,  in  lieu  thereof,  section  290 
of  the  Code  of  1849.     .     .  It  was  under  this  provision 
of  the  statute,  which  remained  In  force  until  the 
adoption  of  the  new  Code  {Laws  of  1877,  chap.  416), 
that  the  execution  here  sued  on  was  issued.    Under 
section  24.)  of  the  Code  of  1848,  it  niight  be  plausibly 
urged   I  hat  the  slieriff  was  bound   *'in  all   cases,'* 
whether  under  injunction  or  not,  to  return  the  execu- 
tion within  sixty  days ;  but,  it  is  submitted,  that  the 
legislature  of  1849,  by  repealing  that  section,  and 
merely    making    the    execution    *^  returnable  within 
sixty  days,"  and  that  for  the  officer's  benefit  (Renaud 
V.  O'Brien,  sitpra\  meant  to  and  did  allow  the  sheriff, 
where  his  proceedings  were  stayed  by  injunction,  to 
retain  I  he  execution  beyond  sixty  days,  without  being 
liable  to  an  action.     Bernheini  v.  Daggett,  12  Ahh.  JST. 
C.  317;    aff'd,  without  opinion,  84  N.  Y.  670;  Van 
Gelder  v.  Van  Gelder,  26  Han^  357  ;  alFd,  on  opinion 
below,  sub  nomine;  Van  Gelder  v.  Hallenback,  89  N. 
Y.  633 ;   Dorrance  v.   Henderson,  92  Id.  406 ;  afFg 
S.  C,  27  Hurt,  206  ;  People  v.  Carnley,  3  Abb.  Pr,  215  ; 
Paige  r.  Willett,  88  iV^.  T.  28 ;  Kenaud  v.  O'Brien,  35 
Id.  99 ;  Mills  v.  Thui-sby,  11  How.  Pr.  121 ;  Wehle  v. 
O' Conner,  63  N.  Y.  258  ;  69  N.  Y.  546,  550,  and  83  N. 
Y.  231 ;  Freeman  on  Executions^  106  (ed.  1882),  and 
cases  cited.     Ansonia  Brass  &  Copper  Co.  v.  Conner, 
3  N.  Y.  Civ.  Pro.  88 ;  Same  v.  Same  (3d.  appeal),  67 
How.  Pr.  157.     .    .     .     The  mandate  of  the  execution 
is  not  alone  to  ''return"  it,  but  is  "to  satisfy  the 
said  judgment  out  of  the  property  of  the  judgment 
debtor     .      *      .    and  return."     An  injunction  which 
restrained  the  sheriff  from  all  interference  with  the 
judgment  debtor's  property,  would  manifestly  prevent 
satisfying  the  judgment.    The  plaintiff   not  having 
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required  the  retnrn,  without  satisfaction  of  the  judgr 
meiit,  the  court  will  not  bold  the  officer  liable  for  a 
l>enaUy  for  a  mere  failure  to  "  return,'*  when  the  pre- 
ceding requirement  of  ** satisfying  the  judgment''  was 
made  impossible  by  order  of  the  court.  See  authori- 
ties cited,  supi'a.    ... 

The  order  of  injunction,  issued  out  of  the  United 
States  district  court  in  bankruptcy,  and  served  upon 
I)hiintiff  and  defendants'  testator,  was  of  binding  force 
upon  tiiem,  and  the  seventeen  days  of  its  continuaoce 
is  not  to  be  computed  as  partof  the  sixty  days  granted 
by  law  to  tlie  defendants'  testator,  in  which  to  satisfy 
and  return  the  process  against  Wilson.  It  was  granted 
by  the  court,  upon  the  special,  verified  application  of 
the 'bankrupt  and  judgment  debtor,  upon  facts  which 
clearly  warranted  its  interference.  In  this  respect  the 
order  differs  from  that  considered  by  this  court  in  Dor- 
rance  v.  Henderson  (92  JV.  T.  406),  which  was  granted 
by  the  clerk,  ex  pctrte^  upon  filing  the  creditors' 
petition.  It  was  the  act  of  a  court  having  a  general 
jurisdiction  of  the  subject-matter,  and  which  had 
acquired  jurisdiction  of  the  insolvent  in  this  particu- 
lar case.  U.  S.  Rev.  Slat.  §§  4972,  4991,  6132.  The 
issuing  of  the  injunction  restraining  the  sheriff  and 
The  Ansonia  Brass  &  Copper  Company  from  all  inter- 
ference with  Wilson's  property,  until  the  further 
order  of  the  court,  was  within  the  power  of  the  court, 
notwithstanding  the  previous  levy  under  a  State  writ, 
and  the  most  the  sheriff  could  do  was  to  hold  his  levy 
and  keep  possession  of  the  property,  as  he  did.  It 
had  this  power,  the  court  says  {Jn  re  Ulrich,  6  B^^. 
483),  under  three  separate  sections  of  the  bankruptcy 
act.  (1)  In  the  exercise  of  the  plenary  jurisdiction 
conferred  by  the  first  section  of  the  .act.  JJ.  S.  Jiev. 
^lai.  §  4972.  (2)  Under  section  21  of  the  act.  IT.  S. 
llev.  Stat.  §  5100.  (3)  Under  section  40  of  the  act, 
involuntary  bankruptcy.      U.  S.   Rev.   Stat.  §  6024. 
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Ancliority  to  make  sach  an  order  has  never  been  seri- 
ously questioned.  It  was  exercised  by  the  bankruptcy 
court,  and  acquiesced  in  by  tbe  Staje  court,  when  levy 
had  been  made  under  an  execution  in  the  following 
cases,  among  many  others:  In  re  Schnepf,  2  Ben.  72 ; 
In  re  Bernstein,  2  Id.  44 ;  In  re  VVilber,  1  Id,  627  ;  In 
re  Price  Puller,  4  Natl.  Bank.  Reg.  115  ;  In  re  Lady 
Bryan  Mining  Co.,  0  Id'  252  ;  In  re  Donaldson,  1  Id. 
181 ;  in  re  Atkinson,  7  Id.  143  ;  hi  re  Mallory,  6  Id. 
22  ;  In  re  Dillard,  9  Id.  8  ;  Sutherland  v.  Lake  Supe- 
rior Co.,  9  Id.  298 ;  Traders'  Bunk  t?.  Campbell,  14 
Wall.{TJ.  S.)S7..  .  . 

It  is  a  well-established  rule  that  a  party  who  has 
had  notice  of  and  been  heard  on  a  motion  is  bound  by 
the  decision,  and  this  is  true  a  fortiori  if  he  himself 
invokes  the  interposition  of  the  court.  Acker  v.  Led- 
yard,  8  N.  Y.  62 ;  Dorrance  v.  Henderson,*  92  Id.  406  ; 
O'Brien  'o.  Weld,  2  Otto{U.  S.)  81 ;  approving  People 
ex  rel.  Jennys  v.  Brennan,  3  Hun^  666. 

BuGER,  Ch.  J. — The  muln  question  in  this  case  is 
whether  an  order  made  by  a  court  of  competent  jurijs- 
diution  staying  the  sheriff  from  any  interference  under 
an  execution  with  the  property  of  a  judgment  debtor 
suspends,  during  its  continuance,  tlie  running  of  the 
statutory  term  of  sixty  days  given  to  the  sheriff  for 
executing  the  process. 

The  execution  in  question  was  issued  under  sec- 
lion  290  of  the  Code  of  Procedure,  which  provided 
that  an  ''  execution  shall  be  returnable  within  sixty 
days  after  its  receipt  by  the  officer  to  the  clerk  with 
whom  the  record  of  judgment  is  filed."  This  was  sub- 
stantially a  re-enactment  of  section  24,  chapter  386, 
Laws  of  1840,  which  was  suspended  temporarily  by 
section  246  of  the  Code  of  Procedure,  adopted  in 
1848,  and  amended  by  section  290  in  1849.  Previous 
to  the  act  of  1840,  executions  were  made  returnable  in 
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term  timey  and  no  fixed  period  of  time  intervened 
between  their  receipt  and  return  by  the  sberiff. 

It  will  til  us  be.seen  tliat  the  period  of  sixty  days 
for  the  service  of  such  process  was  originally  pro- 
vided by  the  act  of  1840,  and  has  ever  since  I'emained 

the  same,  with  the  exception  of  a  few  months  in 
[*]    1848  and  1849.    The  reason  why  this  period  was 

adopted  has  been  stated  to  be  for  the  ^rbeoe- 
fit  of  the  sheriffs"  (Renaud  v.  O'Brien,  35  N.  J\  9Q), 
but  we  thinli  tliis  hardly  comprises  all  the  reasons  for 
the  provision,  which  are  obvious  from  its  natnre.  It 
undoubtedly  contemplates  a  reasonable  opportunity 
for  the  sheriff  to  execute  the  process  free  from  unreas- 
onable demand  of  an  impatient  creditor  for  more 
]x^remptory  service,  and  authority  to  the  sheiiff  to 
extend  indulgence  for  a  limited  time  to  a  delinquent 
and  embatrassed  debtor  {Crocker  on  Sheriffs^  §  488 ; 
McDonald  v.  Neildon,  2  Cow.  139).  .  The  oppoi^tunity 
for  indulgence  afforded  by  the  section  is  certainly  not 
fur  the  creditor's  interest,  as  he  is  justly  entitled  to 

his  money  upon  the  recovery  of  his  judgment. 
[']         The  limitation  upon  the  right  of  the  sheriff  to 

hold  the  execution  was  undoubtedly  for  the  bene- 
fit of  the  judgment  creditor,  and  intended  to  fix 
a  time  beyond  which,  in  the  usual  and  regular  process 
of  collection,  his  right  to  payment  should  not  be  post- 
poned. This,  however,  does  not  affect  the  right  of 
any  party  interested  to  stay  the  enforcement  of  an 
execution  for  sufficient  cause*    The  sufficiency  of  the 

cause  must  of  course  be  determined  by  the  tribi^. 
[*]    nal  to  which  the  application  for  a  stay  is  made, 

and  when  it  has  adjudged  that  sufficient  cause 
exists,  its  order,  provided  that  it  has  jurisdiction  of 
the  matter  ajid  the  parties,  is  obligatory  upon  them 
and  must  be  obeyed.     It  was  said  by  Judge  Miixsr, 

in  Wehle  v.  Conner  (69  N.  T.  546),  in  an  action 
[*]    against  the  sheriff  for  not  returning  an  execution. 
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that  ^^  proof  that  plaintiff  had  directed  the  execu- 
tion not  to  be  returned,  or  that  the  sheriff  had  pro- 
cured  it  to  be  stayed  by  order  of  the  court,  are  lawful 

defenses." 
n         In  the  case  Paige  v.  Willett  (38  IT.  T.  28),  it  was 

held  that  the  sheriff  was  not  chargeable  with 
interest  accruing  upon  moneys  collected  by  him  on 
execution,  but  retained  beyond  the  return  day  in  obe- 
dience to  an  order  restraining  him  from  paying  them 
over  to  the  judgment  creditor.  The  principle  of  this 
case  seems  clearly  to  recognize  the  exemption  of  the 
sheriff  from  liability  when  acting  under  the  order  of 

the  court.  In  People  v.  Carnley  (3  Abb.  Pr.  216), 
['J    it  was  decided  that  an  order  by  a  court  of  compe* 

tent  jurisdiction  staying  the  sheriff's  proceedings 
excused  him  from  returning  the  writ  according  to  its 
requirements,  and  that  he  could  not,  while  thus 
restrained,  be  adjudged  guilty  of  contempt  in  disobey- 
ing the  mandate  of  the  writ  or  the  notice  of  the  judg- 
ment creditor  to  make  return.  This  decision  wasl 
made  at.  special  term,  but  was  rendered  by  the  late 
Judge  Davies,  and  accords  with  the  analogies  of  the 

law. 
n         The  statute  of   limitations  suspends  its  bar 

a^inst  parties  who  are  incapacitated  from  com* 
mencing  an  action  by  reason  of  disability,  and  the  law 
frequently  deducts  from  the  time  within  which  an 
act  is  to  be  performed  those  dies  nan  upon  which  the 
party  is  unable  to  act.  So,  too,  the  time  limited  for  the 
issue  of  an  execution,  or  making  an  application  for 
leave  to  do  so,  does  not  run  while  the  plaintiff  is 
stayed  by  an  injunction  or  other  order  from  proceed- 
ing in  the  matter  (§  1382,  Code  Civ.  Pro.).  The  policy 
of  the  statute  could  not  be  accomplished  if  the  sheriff 
should  be  deprived  of  the  advantageous  use  of  the 
time  extended  to  him  by  injunction  orders  or  stays  of 
proceedings  covering  the  whole,  or  even  a  material 
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portion  of  that  time  allowed  to bim  to  serre  the  writ. 
Sap{)09e  the  sheriff  is  stayed  dnt^og  the  first  fifty 
days  of  the  life  Of  the  pix>i[^ss,  and  the  remaining  time 
does  not  afford  him  sufficient  oppbrtnnity  to  discover 
property  and  malce  the  money  therefrom  by  a  sale,  is 
it  reasonable  that  he  should  be  visited  with  a  penalty 
for  not  returning  the  process  according  to  its  require- 
ment ?  Or  suppose,  after  a  levy  and  before  a  sale^  bis 
proceedings  are  stayed  until  after  the  return 'day,  can 
he  be  adjudged  liable  for  the  judgment  debt  because 
he  did  not  make  return  ?  We  cannot  think  so.  Would 
the  sheriff  be  justified  in  the  case  last  supposed  in 
abandoning  his  levy  and  retut'uing  th^  Execution  at 
the  end  of  sixty  days  from  its  receipt,  and  yet  if  not, 
under  the  plaintiff's  contention,  he  would  become 
liable  to  pay  the  judgment.  Can  a  sheHff  be  made 
liable  for  the  amount;  of  a'  judgment  which  he  is 
debarred  from  collecting,  but  whi6h  on  the  sixtieth 
day  he  has  secured  by  a  levy  upon  property  sufficient 
to  satisfy  it,  but  which  he  is  unable  to  advertise 
and  -tieU  by  reason  of  the  necessity  of  retumihg  hi^ 
writ?    We  think  not. 

It  is  claimed  if  he  does  not  return  his  'vtrrit  he 
becomes  liable,  and  certainly  if  he  does  return  it  he 
not  only  abandons  the  levy  but  riiakes  hiihself  liable 
for  the  debt  as  for  a  false  return.  He  could  not, 
under  these  circumstances,  protect'  himself  from  suit 
by  advancing  the  monej'  to  the  plaintiff  tidd  retaining 
the  execution  to  reimburse  himself;  for  this,  it  has 
been  held,  he  Cotild  not  lawfully  do  (Carpentrt  v. 
Stillwell,  11  JV.  Y.  61 ;  Mills  v.  Young,  2»  Wend.  814  ; 
Sherman  v.  Boyce,  15  Johns.  443).  Arid  thus,  under 
the  plaintiffs  contention,  the  officer  would  be  made 
liable  for  the  debt  in  any  event,  although  he  is  entirely 
without  fault,  and  has  by  his  tis  majbr  been  disabled 
during  the  whole  period  of  the  life  of  the  writ  from 
executing  its  command. 
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It  the  Btay.  is  grao ted  f 91:9^1^6  alleged  vice  in  the 
prooe83or  the  jadgtDeptapQa  which  it  is  foanded,  as 
it  usaally  is,  is  th^re^ny  n^aspa  why  the  sheriff  should 
bear  the  loa/s  pccasioned  by  snch  deUiy,;and  the  offend- 
*  ing  party ,  be  ei^empted  therefrom  %  The  law  dt)f*s 
not  sauction.  sttcb  manifest  injusticey  and  will  give 
the  statute  a  i^sonable  construction  to  avoid  such  a 
result. 

We  think  the  true  policy  of  the  statute  can  be 
satisfied  only  wlien  the  sheriff  has  sixty  full  days  in 
yrhich,  t^  perjkirai  the  d u ties  en joi  ned  u pon  him .  The 
qneroi]^  liabilities  which  tlie  law  imppses  upon  him  for 
qot  ^turning  process,  for  a  false  return,  and  for  non- 
performance of  his  official  duties,  require  that  his 
time  for  their  ,i)erformance  should  not  be  curtailed  or 
limited  by  pei^iods  of  disability  to  act. 

AlthougU  the  sberfff  cannot  levy  upon  property 
except  daring  the  life  of  the  execution  (Devoe  v. 
Elliott,  2  Caiv£s,24^  ;  Hatbaway  v.  Howell,  64  N.  Y. 
114)^  he  yet  can  complete  the  act  already  initiated  by 
the  levy  by  selling  after  the  return  day  (Devoe  v. 
Elliott^  supra) ;  and  it  is  often  indispensable  to  the 
security  of  the  rights  of  the  plaintiff  that  he  should 

retain  his  writ  for  that  purpose. 
[']  It  is  not  questioned  but  that  a  stay  procured 
by  an  appeal  and  security  given  thereon,  operates 
as  a  suspension  of  the  time  within  which  the  sheriff  is 
required  to  return  the  writ,  and  in  snch  a  case  the 
sheriff  retains  the*execution  and  a  levy  made  thereon 
until  the  final  determination  of  the  appeal,  even 
though  years  lapse,  and  then  in  case  of  affirmance  of 
the  original  judgment,  makes  the  amount  by  virtue  of 
bis  original  levy.  The  stay  effected  by  an  appeal 
simply  restrains  the  officer  from  collecting  the  e:^ek^u- 
tion.  His  power  to  return  the  writ  is  not  in  terms 
extended  or  restricted  and  is  not  effectual,  unless  th(& 
right  to  enforce  the  writ  suspends  its  requirement  to 
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make  return  within  sixty  days.  Yet  I  think  it  has 
never  been  donbted  that  it  was  the  dnty  of  a  sheriff  to 
hold  bis  execution  and  levy  after  appeal,  and  until  the 
final  determination  of  the  case.  The  analogy  between 
snoli  a  stay  and  the  one  under  discussion  seems  perfect, 
and  requires  us  to  hold  that  any  stay  which  restrains 
the  sheriff  from  enforcing  the  execution,  suspends  the 
running  of  the  time  in  which  he  is  required  to  return 
the  writ. 

It  is  also  claimed  by  the  appellant  that  the  bank* 
rupt  court  had  no  authority  to  m^ke  the  oider  in 
question  restraining  the  sheriff  from  selling  the  prop- 
erty. We  think  this  iraint  is  not  sustainable. 
[*J  It  cannot  be  questioned  but  that  the  judgment 
debtor,  whose  property  has  been  taken  by  a  sher- 
iff, under  execution,  remains  its  general  owner,  sub- 
ject only  to  the  special  property  acquired  by  the  sher- 
iff by  reason  of  his  levy  and  his  right  to  dispose  of  so 
much  thereof  by  sale  as  may  be  required  to  satisfy  the 
execution  (Scott  v.  Morgan,  94  iV.  T".  608).  The  resi- 
due of  property  remaining  unsold  after  satisfaction  of 
the  judgment,  reverts  to  the  debtor  by  virtue  of  his 
ownership.  While,  however,  still  in  tlie  hands  of  the 
sheriff  it  is  liable  to  attachment  and  levy  on  behalf  of 
other  creditors,  and  the  resulting  interest  in  the  sur- 
plus constitutes  prox>erty  in  the  debtor  subject  to  be 
reached  by  creditors  generally  under  the  bankrupt 
law  (Ansonia  Brass  &  Copper  Co.  v.  Babbitt,  74  i\r. 
r.  401.) 

The  order  in  question  was  made  by  the  district 
court  of  the  United  States  for  the  southern  district 
of  New  York  in  a  proceeding  in  bankruptcy  institutetl 
by  the  judgment  debtor,  and  npon  an  application  by 
him  showing,  among  other  things,  the  seizure  by  the 
sheriff  of  his  property  under  an  execution  issued  upon 
a  judgment  recovered  in  the  supreme  court  by  the 
plaintiff  herein,  and  which  was  alleged  to  have  been 


CIVIL    PROCEDURE    REPORTS.  391 

Ansonia  Bnss  &  Coppw  Co.  v.  Conner. 

obtained  fniadulently,  and  in  violation  of  the  i)rovi- 
sions  of  the  bankrupt  act.  The  order  was  made  on 
November  27,  1875,  and  purported  to  restmin  tlie 
plaintiil  herein  and  the  defendant  ^^  from  interfering 
'  in  any  way  with  the  said  property  (held  by  the  sher- 
iff under  levy)  of  said''  bankrupt  until  the  further 
order  of  the  conrt.  The  plaintiff  herein  assumed  the 
validity  of  this  order,  and  appeared  in  the  bankrupt 
court  upon  an  application  to  vacate  it  and  for  leave  to 
the  sheriff  to  sell  under  his  execution.  Upon  this 
application  an  order  was  made  by  tiie  bankrupt  court 
on  December  17  thereafter,  vacating  the  stay  and 
granting  leave  to  the  sheriff  to  sell;. and  plaintiff 
availed  itself  of  such  leave  (Dorrance  v.  Henderson, 
•  92  N.  Y.  406). 
[*•]         Without  entering  a  general  discussion  of  tho 

jurisdiction  of  the  bankrupt  court,  we  may  say 
that  we  entertain  no  doubt  of  their  ix>wer  to  examine 
into  the  validity  of  alleged  claims  upon  the  bankrupt's 
property,  and  restrain  by  temporary  injunction  the 
sale  and  disposition  thereof,  during  the  pending  of 
proceedings  in  bankruptcy  in  such  court.  This  must 
result  from,  nnd  is  the  necessary  incident  of,  the 
power  conferred  upon  them  to  collect  and  marshal  the 
T)ankrupt's  assets,  and  ascertain  and  liquidate  the 
liens  and  other  specific  claims  thereon  ( U.  S.  Ji.  S. 
§  4972).    Any  other  view  would  render  such  courts 

I)owerless  to  enforce  the  provisions  referred  to. 
["]         Express  power  to  stay  proceedings  instituted 

in  any  court  by  the  creditors  of  a  bankrupt,  for 
the  collection  of  debts  provable  in  bankruptcy  against 

him,  and  for  stay  of  execution  thereon,  is  also 
n    giv«H  by  section  5106  of  the  Bevised  Statutes  of 

the  United  States. 
The  judgment  should  be  afDrmed. 

All  concurred. 
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DOHERTY,  ET  AL*,  AS  Grantors  of  Charles  JonbSi 

9.  MATSBLL  AND  Another. 

Superior  Court  of  the  City  of  New  York,  Gkn- 

eral'Terh,  November,  1888. 

§§  365,  868,  869,  370. 

Ejectment'- Title  neeenary  to  maintain —  When  poeaemion  wUl  he  pre- 
eumed-*-  What  amowite  to  adveru  po9»e89ion. 

Deeds  nrnde  in  1786  and  1798  to  one  *'  H/'  of  certain  lands,  and  proof 
that  said  **  H.''  fesidcd  on  said  lands  in  1828,  together  with  a  series 
of  conTeyances  from  **  H."  down  to  one  *•  D.,"  show,  a  paper  title 
in  said  **  D.^'  which  coupled  with  the  actual  or  constructive  posses- 
sion of  *'H.,"  constitutes  seizin  and  aprima/aeie  title  in  him,  which 
inures  to  the  benefit  of  his  successor  in  interest.  ['] 

In  an  action  of  ejectment  the  plaintiff  must  depend  for  success  on  the 
strength  of  his  own  title  ;  not  on  the  weakness  of  that  of  his  adver- 
sary; and  must  prove  his  right  to  immediate  possession,  and  that  ho 
has  been  seized  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  commencement  of  the  action.  [*]    The  mere 

*  production  of  isolated  conveyances  as  proof  of  the  title  without  pos- 
session is  not  enough  ;[*]  there  must  also  be  possession  of  the  grantor 
or  accompanying  the  deeds,  and  without  this  the  plaintiff  proves  no 
title ;[']  but  if  it  is  found  or  conceded  that  a  party  has  title  that  is 
sufficient,  his  possession  will  be  presumed,  and  the  occupation  by 
any  other  person  is  presumed  to  be  subordinate  to  the  legal  title, 
unless  it  appears  that  the  premises  have  been  held  adversely 
^  twenty  years  before  action  was  brought.  |  *] 

Where  in  an  action  of  ejectment  there  was  proof  of  a  paper  title  and 
acttial  possession  In  the  plaintiffs  grantors  In  1829, — Held,  that  a 
legal  seizin  and  constructive  possession  which  inured  for  the  benefit 
of  such  grantor*s  successors  in  interest  was  presumed ;  and  that  the 
burden  of  proving  adverse  possession  for  twenty  years  before  the 
commencement  of  the  action  rested  on  the  defendant.  [*] 

The  occupation  of  one  who  enters  into  possession  of  real  property, 
under  a  tax  lease  having  no  other  paper  title,  does  not  constitute 
adverse  possession  against  the  owner  of  the  fee,  and  he  cannot  dur- 
ing the  continuance  of  the  lease  sustain  a  claim  to  any  higher  title 
than  that  of  lessee  for  a  term  of  years. ['] 

An  entry  under  a  deed,  even  though  it  be  invalid,  coupled  with  actmil 
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possession  ia  the  grantee,  is  entry  under  a  colorable  title,  and  the 
possession  is  adverse.  [^] 

In  order  to  the  establishment  of  possession  as  against  the  ownui'  la  feo 
of  real  property  defeating  his  title,  the  possession  must  be  adverse 
to  the  legal  title  and  founded  upon  a  written  instrument  and  under  a 
claim  of  title  exclusive  of  any  other  right  ;[^J  and  during  thv  time  of 
X)os8e8sion  daimedtobo  adverse,  ^he  owner- In  fee  must  not  bounder 
a  disability  preventing  him  from  asserting  his  title  by  action  of 
ejectment  against  him  who  holds  adv^scly;[*]  no  possession  can  be 
deemed  adverse  to  a  party  who  has  not  at  the  time  the  right  of  entry 
and  possession.  [*•] 

Possession  of  real  property  and  clatm  of  title  under  a  municipal  tax 
lease  is  not  adverse  to  the  title  of  the  owner  in  fee.["]  Possessioa, 
of  land  to  establish  the  title  in  fee  must  be  accompanied  by  a  claim 
of  title  in  fee. [•*]  . 

The  owner  of  the  fee  of  real  property  in  order  to  maintain  ejectment 
must  be  legally  entitled  to  immecliaie  posscssioa^^^] 

Where  one  has  been  in  possession  of  real  property  for  a  term  of  years, 
the  law  will  not  from  the  mere  fact  of  his  ix»9sossion  adjudge  him 
to  be  in  possession  under  a  higher  right  or  larger  estate.  [*^J 

Where  real  property  was  sold  for  taxes  in  1848,  and  a  lease  for  twenty- 
five  years  given  to  one  G.  W.  M.,  who  entered  into  occupation  of  the 
premises  thereunder,  and  in  1857  executed  a  quit-claim  deed  thereof 
to  one  M.,  and  assigned  to  him  the  tax  lease,  and  about  a  year  there- 
after said  G.  W.  M.  dissiczed  M.  and  resumed  occupation  of  the 
premises,  and  continued  to  occupy  them  until  18G4,  when  he  conveyed 
them  to  one  G.  M.  by  an  absolute  deed ;  and  G.  M.  thereupon 
entered  into  possession  of  the  premises  and  oontinucd  in  possession 
of  them  until  1888,  when  an  action  of  ejectment  was  brought  against 
])im  by  the  owner  of  the  fee;  and  in  18G1  the  said  premises  were 
again  sold  for  unpaid  taxes,  and  the  lease  thereof  for  fifteen  years 
executed  to  one  F.  O.,  who  assigned  it  to  G,  W.  M., — ffdd,  that  tho 
possession  of  G.  M.  was  not  adverse  to  the  plaintiff  ;[\*^,*'*]  that  even 
if  the  possession  was  adverse  it  was  adverse  only  during  the  period 
there  jwere  no  outsjtanding  tax  leases  which  prevented  the  plaintiff 
from  bringing  an  action  of  ejectment  to^  recover  immediate  posses- 
sion of  the  property.!"] 

{D$eidcd  N<nemh€r  10,  188G.) 

Motion  by  plaintiff  for  new  trial  on  exceptions 
ordered  to  be  heard  in  the  first  instance  at  general 
term. 
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The  opinion  states  the  facts. 

Johii  Toionshend  and  Alexander  Thain  {Thain  dk 
Kearney y  attorneys),  for  plaintiff  and  motion. 

The  possession  of  Yallis  Hopi>er  having  been  estal)- 
lished  under  conveyances  to  him,  and  a  complete 
chain  of  conveyances  from  his  executors  and  their 
grantees  down  to  the  plaintiffs  and  their  grantor, 
entitled  the  surviving  plaintiffs  to  recover,  unless  an 
adverse  possession  of  twenty  years  has  been  estab- 
lished in  fai^or  of  the  defendants*  Code  Civ.  Pro.  % 
868.  Possession  having  been  shown  in  Yallis  Hopper, 
possession  of  his  grantees  and  those  claiming  under 
him  wiU  be  presumed  until  twenty  years  adverse  pos- 
session  has  been  established  in  some  other  person. 
Code  Civ.  Pro.  %  368.  The  possession  of  George  W. 
Matsell,  Sr.,  having  been  commenced  in  1849,  and 
there  being  no  evidence  of  title  to  him  other  than  the 
tax  lease,  ic  will  be  presumed  that  his  possession  was 
under  that  lease.  •  .  .  The  lease  to  Matsell  shows 
that  he  took  the  same  because  of  the  neglect  of  the 
owner  to  pay  the  taxes  ;  and  he  took  for  the  term  of 
twenty 'five  years,  and  for  that  term  only,  against  the 
owner  of  the  fee,  for  the  reason  that  ^^the  person 
claiming  the  title"  had  not  redeemed.  This  is  more 
than  presumptive— it*  is  d^irect  evidence  that  Matsell 
entered  ^' under  and  subordinate  to  the  legal  title." 
Code  Civ.  Pro.  §  S68.  The  tax  lease  continued  in 
operation  for  twenty-five  years  from  September  25, 
1848,  and  expired  on  September  25,  1873,  so  that 
George  W.  Matsell  and  his  successors  in  interest  were 
rightfully  in  possession  during  the  continuance  of 
that  lease,  and  had  the  right  to  remain  in  possession 
for  one  month  thereafter,  for  the  purpose  of  removing 
buildings,  etc.  Bobinson  v.  Phillips,  65  Sarb.  418 ; 
8.  C.  aS'd,  56  N.  Y.  634.  The  plaintiffs  had  no  cause 
of  action  by  way  of  ejectment,  they  not  attacking  the 
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lease  until  September  or  October,  1873,  and  then  it 
was  that  the  adverse  possession  began  ;  or  aboat  ten 
years  before  the  commencement  of  this  action.  No 
adverse  possession  could  be  acqaired  nmder  the  tax 
lease.  Gross  t).  Welwood,  90  iT.  T.  688;  Bedell  v. 
Shaw,  59  Id.  46  ;  Hoyt  v.  Dillon,  19  Barb.  644.  The 
case  of  Sands  v.  Hughes  (58  JV.  ¥.  287)  is  not  in  con- 
flict, bat  rather  in  confirmation  of  this  doctrine.  There 
the  plain tiflF  attacked  the  ]e<i8e,  and  the  court  rnled 
that  if  there  was  no  lease,  then  defendant's  possession 
was  not  subordinate  to,  but  rather  averse  to  the  legal 
title ;  while  if  the  lease  was  conceded,  defendants 
could  not  be  ejected  until  after  the  expiration  of  the 
term. 

Jo7in  0.  Shaw  {Thomas  IT.  Barowskt/j  attorney), 
for  defendants,  opposed. 

In  order  to  maintain  this  action  the  plaintiffs  must 
show  conclusively  that  their  ancestor,  predecessor  or 
jgrantor,  was  seized  or  possessed  of  the  premises  in 
question  within  twenty  years  befoi'e  the  commence- 
ment of  the  action.  Code  Civ.  Pro.  §  365  ;  Sherman  v. 
Kane,  86  N.  Y.  64 ;  Hansee  z.  Mead,  2  N.  T.  Civ.  Pro. 
175.  •  .  •  The  mere  production  of  copies  of  deeds  of 
an  action  of  this  kind,  without  any  proof  of  the  actual 
possession  of  ihel^ocus  in  quo  by  the  plaintiffs, or  their 
alleged  predecessors  or  grantors  named  in  the  deeds, 
has  been  held  not  to  be  sufficient  evidence  to  enable 
the  plaintiffs  to  establish  a  legal  title.  Doming  t.  Mil- 
ler, 83  Barb.  386 ;  Thompson  v.  Burhans,  79  N.  Y. 
93-99  ;  Roberts  v.  Baumgarten,  51  N.  T.  Super.  (19  J. 
<6  A)  482,  484  ;  Miller  v.  Downing,  54  N.  Y.  631 ;  Gard- 
ner  v.  Heartt,  1  Id.  528 ;  Stevens  v.  Hauser,  89  Id.  302. 
The  strictness  of  the  rule  required  incases  of  ejectment 
is  illustrated  by  the  decision  of  the  court  of  appeals  in 
the  case  of  Carroll  v.  Carroll  (60  N.  Y.  121,  at  p.  125), 
Miller,  J.,  delivering  the  opinion  of  the  court,  says : 
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^>'  It  will  also  be  noticed  tbat  this  is  a  case  wliere  tbei 
claim  of  title  is  made  to  real  property  in  an  action  of 
ejectment  to  recover  the  same,  where  more  strict  propf 
is  required  than  in  cases  where  the  qoestion  arisen 
incidentally  and  collaterally.  See  2  OreenZ.  Bv.  §.303 ; 
2  Phil.  JS».  93.  The  plaintiffs,  to  recover  in  this 
action,  mast,  before  the  defendant  is  put  upon  hi% 
defense,.  concluBively  ehow  that  they  have  the  legal 
interest  and  a  possessory  title  to  the  premises  in  con- 
troversy, not  barred  by  the  statate  of  limitationa.;  aqd 
they  can  in  any  event  only  recover  on  -the  strength  of 
their  own,  and  not  on  the  weakness  of  the  defendant's 
title.  ^GteeTdeqf  Bo.  §  803 ;  Adanu  on J^'ec.  32^285  ; 
CAiUy  on  Pleadings,  112,  209  (7th  ed'.);  Christy  v. 
Scott,  14  SbiD.  (V.  S.) ;  Lamonfc  v.  Cheshire^  66  iT.  Y. 
30-43.  •  •  •  The  principle  requisites  to  con^titnte  an 
adverse  possession  under  color  of  title,  or  naked  pos- 
session under  a  claim  of  title  founded  upon  no  written 
instrument,  are  ^ubstan  tially  the  same.  Code  Cin,  Pro, 
§§371,. 372.  .  .  .  The  possession  and  occupation  of  the 
premises  in  question  by  the  defendant,  his  predecessor 
and  grantor  during,  the  twenty-five  years  i^or  ,to  th<9 
commencei^ent  of  these  actions,  meets  with  all  the 
requirements  of  law  to  originate  and  complete  a  per* 
feet  title  to  the  same  by  adverse  possession  under  the 
statute  of  limitation.  The  possession  of  the  defend- 
ant's grantor  during  the  ^ix  years  from  1868  to  1864, 
when  he  conveyed  the  same  to  this  defendant,  was 
actual,  cotitinuous,  open,  hostile  and  exclusive.  .... 
This  defendant  has  likewise  been  in  the  actuql,  con- 
tinned,  and  exclusive  possession  of  the  same  since 
November  1,  1864,  un,der  said  two  deeds,  and  received 
and  collected  the  rents  and  profits  thereon,  paid  all 
taxes,  assessments  and  other  charges^  and  claimed  the 
sole  and  exclusive  ownership  of  the  same.  JBolton  v. 
Schriever,  .49  iV^.  T.  Superl  CL(17  J.  &  S,)  168 ;  2 
Washburn  on  Meal  Prop.  501 ;  Thomi)son  v.  Burhans, 
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79  2f.  Y.  93, 99 ;  Sherman  v.  Kane,  86  Id.  67, 69  ;  Shriver 
V.  Shriver,  86  Id.  576  ;  Humbert  v.  Trinity  Church,  24 
Wend.  687 ;  School  Bistrict  v.  Lynch,  83  Conn.  334 ; 
Thompson  v.  Plocbe,  44  C(zl.  617  ;  Fonlke  v.  Bond,  12 
Vroom  (2r.  J.)  641 ;  Samuels  •».  Borrowscate,  104 
Jitctss.  201 ;  2  Smith's  Lead.  Casei^  563  ;  Bell  v.  Ben- 
son, 66  Ala.  448 ;  Poigtiard  v.  Smith,  9  Pick.  {Mass.) 
iHy  178  ;  Jackson  t?.  Warford,  7  Wend.  62. 

The  two  periods  of  time  during  which  this  defend- 
ant and  his  grantor  and  predecessor,  George  W.  Mat- 
sell,  Sr.,  had  possession  of  the  premises,  when  joined 
or  attacked  together,  form  one  continuous  and  unin- 
terrnpted  possession  from  1858,  when  Matsell,  Sr., 
disseized  Andrew  H.  Mickleand  entered  for  the  second 
time  into  possession,  down  to  the  time  of  the  com- 
mencement of  these  actions  is  1883,  a  period  of  over 
twenty-five  years.  There  was  a  privity  of  estate 
between  them  by  purchase,  and  their  consecutive  pos-  ' 
sessions  joined  together  make  a  continuity  of  disseizin. 
Simpson  ^.  Downing,  26  Wend.  320  ;  Haynes  v.  Board- 
man,  119  Mass.  116  ;  Wheeler  v.  Moody,  9  TexaSj  377 ; 
Benson  v.  Stewart,  30  Miss.  67 ;  Chandler  v.  Rnshing, 
38  TAvaSj  696 ;  Riggs  v.  Fnller,  64  Ala.  146 ;  Day  v. 
Wilder,  47  Vt.  688;  Rowland  v.  Newark  Cemetery 
Ass'n,  66  Barb.  366 ;  Dowell  v.  De  La  Lanza,  20  Sow. 
U.  S.B2;  2  Washburn  on  Real  Prop.  489,  493 ;  Id. 
book  3,  §  7,  ch.  2.  .  .  .  .  If  Matsell,  Sr.,  entered 
intp  possesion  under  the  first  of  these  tax  leases — and 
this  was  the  only  right  he  had  to  the  possession  of  the 
property,  he  could  still  grant  the  land  in  fee  to  fickle. 
An  entry  under  thiat  grant,  and  claiming  title  from  the 
latter,  is  a  sufllclent  foundation  for  an  adverse  posses- 
sion under  claim  of  title.  Sands  v.  Hughes,  68  N.  T. 
'367.  Possession  of  land  under  a  deed  given  without 
right  is  adverse  to  the  rightful  owners,  and  a  subse- 
quent deed  executed  by  them  during  such  adverse 
possession  is  void.    Jackson  v.  Smith,  13  Johns.  406  ; 
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Thnrman  u  Cameron,  24   Wend^  87;   Bradstreet  v. 
Clark,  12  Id.  602 ;  Sands  v.  Haghes,  63  IT.  Y.  287. 

O'GoRMAN,  J. — This  is  an  action  in  ejaoiment  \o 
recover  possession  of  fonr  lots  of  land  on  the  north 
side  of  Eighty-third  street,  between  First  and  Second 
avennes,  in  this  city.  A  verdict  was  rendered  for  the 
defendants  by  the  direction  of  the  court  below,  and  it 
was  ordered  that  the  exceptions  should  be  heard  in 
the  first  instance  at  the  general  term,  judgment  mean- 
while to  be  suspended.  The  plaintiffs  excepted,  and 
the  defendants  also  excepted  to  the  denial  of  their 
motion  to  dismiss  the  complaint.  It  was  conceded  by 
both  sides  that  there  was  no  question  of  fact  to  go  to 
the  jury. 

The  plaintiffs  put  in  evidence  as  the  origin  of  the 
title,  conveyances  made  in  1786  and  1798,  to  one  Yal- 
lis  Hopper,  of  a  tract  of  land  in  Harlem,  and  also  a 
map  of  the  same,  the  correctness  of  which  was  sup- 
ported by  the  evidence  of  experts,  showing  that  the 
lots  in  suit  were  part  of  the  tract  covered  by  thes0 
conveyances. 

Plaintiffs  also  gave  evidence  that  Yallis  Hoppw 
was  living  in  1828,  and  then  resided  on  a  farm  known 
as  the  Yallis  Hopper  farm,  which  was  situate  between 
lines  now  known  as  Eighty-third  street  and  Eighty- 
fourth  street  and  Second  avenue ;  and  also  that  the 
lines  of  fences  of  that  farm,  which  ran  east  and  west 
and  north  and  south,  existed  within  recent  memory ; 
and  that  the  tract  of  land  thus  bounded  was  substan- 
tially the  same  as  that  covered  by  the  map. 
[*]  This  paper  title  is  carried  by  a  series  of  con- 
veyances down  to  the  plaintiffs,  and  coupled  with 
actual  or  constructive  i)ossession  in  Yallis  Hopper 
constitutes  seizin,  and  a  prima  facie  title  in  him 
which  inures  to  the  benefit  of  his  successor  in  inter- 
est.    Pope  V.  Hanmer,  74  N.  T.  243*    Yallis  Hopper 
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died  in  1830,  and  there  is  no  evidence  that  the  plaint- 
iffs, or  any  of  their  ancestors  or  grantors,  other  than 
he,  had  any  actual  [>ossession  of  this  tract  of  land,  or 

any  part  thereof. 
[*]         In  an  action  of  ejectment  the  plaintiff  must 

depend  for  success  on  the  strength  of  his  own 
title,*  not  on  the  weakness  of  that  of  his  adversary, 
and  must  prove  his  right  to  immediate  possession,  and 
that  lie  was  seized  or  possessed  of  the  premises  in 
qnestio.i  within  twenty  years  before  the  commence* 

ment  of  thfe  action.  Code  Ch.  Pro.  %  305.  The 
[•]    mere  production  of  isolated  conveyances  as  proof 

of  title,  without  proof  of  possession,  is  not  enough. 
Stephens  v.  Hauser,  39  N,  Y.  804 ;  Gardner  v.  Heartt, 
1  Id.  628.  In  addition  to  paper  title  the  plaintiff  in 
an  action  in  ejectment  must  show  also  possession  in 
the  grantor  or  possessiori  accompanying  the  deeds — 

without  this  he  proves  no  title. 
[•]  But  where  it  is  found  or  conceded  that  a  party 

named  has  title,  that  is  sufficient — his  possession 
will  be  presumed,  and  the  occupation  by  any  other 
person  is  presumed  to  be  subordinate  to  the  legal 
title,t  unless  it  appears  that  the  premises  have  been 
held  adversely  twenty  years  before  action  brought. 
Stephens  v.  Hauser,  supra;  Carleton  v.  Darcy,  46 
iT.  T.  Supr.  01.  493  ;  Roberts  v.  Baumgarten,  61  Id.  488. 

^  11  H  I  I I  I     ■  .     »  ■  I  ■  ■  .1..     u  ■■» 

*  See  Bond  v.  Collins,  18  y.  F.  Weelclp  Dig.  90 ;  Ilunter  v.  Stario, 
2G  JTwn,  529;  Wallace  t.  SwiiUon,  C4  JV.  Y.  188;  Henry  c.  Rcichort, 
22  Hun,  894;  Richardson  v.  Pulver,  63  Barb,  67;  Roggan  v.  Ayery,  63 
Id.  65 ;  S.  C,  65  N.  T.  592. 

t  It  is  presumption  of  law  that  possession  of  real  property  is  in 
accordance  with  the  rights  and  that  it  is  not  adverse  to  the  lawful 
owner.  Alexander  v.  Polk,  89  Jliss.  788;  Alexander  o.  Stewart,  50 
Vt.  87;  Parker  v.  Banks,  79  iV.  C.  480;  Davis  v.  Bowmar,  55  Mus. 
671;  Bedell  v.  Shaw,  50  K  Y.  46;  Cook  «.  Travis,  20  Jd.  400;  Hart 
V.  Boswick,  14  Fla.  162;  Brandt  v.  Ogton,  1  Johns.  156;  Jackson  v. 
Vredenhurgh,  1  Id.  15«)-103;  Jackson  «.  Parker,  8  John.  Cos.  124; 
Buchanan  v.  King,  22  G^att.  ( Va.)  414. 
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*  » 


[*]  The  paper  title  and  actual  possession  being 
proved  to  have  been  in  Tallis  Hopper,  in  1829,  a 
legal  seizin  and  construclive  possession,  which  inured 
for  the  benefit  of  Iiis  successors  in  interest,  is  pre* 
sumed,  and  the  burden  of  i^roving  adverse  possession 
for  twenty  years  before  cdmmencennent  of  the  action 
rests  on  the  defendants.     Code^  %  368. 

To  maintain  this  defense  the  defendants  have 
proved  that  in  1848,  the  tract  of  land  within  which 
these  lots  were  situated,  was  vacant  and  unfenced ; 
that  the  lots  were  sold  for  unpaid  taxes^  and  that  a 
lease  for  a  term  of  twenty-five  years  from  date  was 
made  on  September  C,  1848,  to  George  W.  Matsell, 
who  thereupon  entered  into  occupation  of  the  lots  and 
built  five  houses  thereon.     The  term  of  this  lease 

expired  on  September  6, 1873. 
[•]  The  occupation  by  Matsell  under  this  tax  lease 
,»  (and  no  other  paper  title  is  proved  in  him),  did 
not  constitute  adverse  ]X)Sse8sion  against  the  owners 
of  the  fee,  and  he  could  not,  during  the  continuance  of 
the  lease,  sustaih  a  claim  to  any  higher  title  than  that 
of  lessee  for  a  term  of  years.  Bedell  v,  Shaw,  69  N. 
r.  50. 

In  Pebruarj^  1857,  Matsell  executed  a  quit  claim 
deed  of  these  lots  to  one  Andrew  Mickle,  and  the  deed 
was  duly  recorded  in  March,  1867.  Mickle  thereupon 
entered  into  occupation  of  the  lots,  and  collected  the 
rents  of  the  houses  built  thereon. 

On  February  29,  1867,  Matsell  assigned  to  Mickle 
the  tax  lease,  and  that  assignment  was  also  dnly 
recorded  without  delay,  and  the  tax  lease  continued 
in  possession  of  Mickle  until  the  end  of  the  term. 

After  Mickle  had  been  in  possession  of  the  premi- 
ses for  about  one  year,  he  was  disseized  by  Matsell, 
who  resumed  occupation  of  the  preinises,  and  contin- 
ued to  occupy  them  for  his  own  benefit  until  Novem- 
ber 1,  1864,  when  he  conveyed  them  to  his  son  George 
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Matsell,  Jr.,  by  an  absolute  deed.  This  deed  was 
duly  recorded  on  November  11,  1864,  and  tl)ereni)on 
Matsell,  Jr.,  entered  into  actual  possession  of  the 
])renjises,  and  continued  in  i)ossession  until  the  com- 
inencrement  of  this  action. 

On  November  1/),  1861,  the  lots  had  been  again  sold 
for  unpaid  taxes,  and  a  lease  thereof  of  that  dato  and 
for  the  term  of  fifteen  years  had  been  executed  by  the 
city  to  one  Francis  Owens,  who  assigned  the  lease  to 
George  Matsell,  the  elder,  on  December  2,  1862.  The 
term  of  this  tax  lease  did  not  expire  until  November, 
1876.  Thus,  from  September  5,  1848,  to  Se|)lember  5, 
1873,  and  from  that  time  to  November,  1876,  a  jjeriod 
of  twenty-eight  years,  the  premises  were  held  subject 
to  one  or  other  of  these  tax  leases. 

The  defendant,  Matsell,  Jr.,  claims  that  he  has 
held  adverse  possession  of  these  lots  for  nineteen 
years,  that  is  to  say,  from  November  1,  18(54,  when  he 
received  the  deed  from  his  father,  to  October  0,  1883, 
when  this  action  was  begun,  and  that  he  is  entitled  to 
add  to  that  period  the  period  when  his  father  held 
also  adverse  possession,  which  periods,  together,  would 
exceed  twenty  years. 

The  question  is  whether  this  claim  can  be  main- 
tained, 
f]  As  to  the  title  acquired  by  Matsell,  Jr.,  by  the 

deed  from  his  farher  to  him,  it  has  been  held  that 
an  entry  under  a  deed,  even  although  an  invalid  deed, 
coupled  with  actual  possessi(m  in  the  grantee,  is  entry 
under  a  colorable  title  and  adverse  possession.  Sand 
V.  Hughes,  53  N.  Y.  287,  294,  295.* 

The  same  doctrine  may  apply  also  to  the  title 
acquired  by  Mickle  under  deed  from  Matsell,  Sr., 
under  which  Mickle  held  possession  for  a  year. 


•  See  also  Pope  v.  Hanmcr,  8  Run,  205  ;  aflTd  74  iV.  F.  240 ;  Hilton 
f).  Bender,  2  Hun,  1 ;  rev'd  69  N.  Y.  75. 
XL —20 


402  CIVIL    PIIOCEDURE    REPORTS. 


Doherty  v.  Matsell. 


["]  But  in  order  to  the  establishment  of  a  posses- 

sion as  against  the  owner  in  fee,  defeating  his  title, 
the  possession  must  be  adverse  to  the  legal  title,  and 
founded  on  a  written  instrument  and  under  a  claim  of 

title  exclusive  of  any  other  right, 
[•]  During  the  time  of  possession  claimed  to  be 

adverse,  the  owner  in  fee  must  not  be  under  any  dis- 
ability preventing  him  from  asserting  his  title  by  action 

of  ejectment  against  him  who  holds  adversely. 
[*"]    No  possession  can  be  deemed  adverse  to  a  party 

who  has  not  at  the  time  the  right  of  entry  and 
liossessimi.    Robinson  v.  Phillips,  65  Barb.  418  ;  aflf'd, 

56  i\r.  Y,  634.  Possession  and  claim  under  a 
["]    municipal  tax  lease  is  not  adverse  to  the  claim  of 

the  owner  in  fee.  Bensel  v.  Gray,  62  iT.  Y.  633. 
["]    Possession  of  land  to  establish  a  title  to  the  fee 

must  be  accompanied  by  claim  of  title  in  fee. 
Bedell?).  Shaw,  59  i\^.   Y.  50;  approved  in  Hilton  v. 

Bender,  69  Id.  79,* 
["]  The  only  paper  title  that  Matsell,  Sr.,  could 

claim  was  for  a  term  of  years,  and  the  law  will 
not  from  the  mere  fact  of  his  possession  adjudge  him 
to  be  in,  under  a  higher  right  or  larger  estate.  Bedell 
V.  Shaw,  supra.  Any  occupation  which  he  may  have 
had  of  the  premises  before  receiving  the  tax  lease, 
was  without  any  paper  title,  and  was  not,  from  all  that 
appears  in  assertion  of  any  claim  of  special  title  or 
otherwise,  openly  adverse  to  the  title  of  the  plaintiffs. 
Crary  v.  Goodman,  22  iT.  y.  I75.f  During  all  the 
twenty-eight  years  under  which  the  premises  were 
subject  to  possession  under  the  tax  lease,  the  plaint- 
iff could  have  maintained  no  action  of  ejectment. 


*  See  Sedgwick  and  Wait  on  Trial  of  Title  to  Landy  §§  T64  et 
8cq.;  Sturgcs  v.  Parkhurst,  50  iV.  F.  Super,  (18  J,  d;  S,)  306,  and  cases 
cited. 

+  Not  V.  CarroH,  18  iV.  Y.  Wcch  Dig.  405. 
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["]  In  order  to  maintain  an  action  of  ejectment, 

the  i^Iaintiff  must  be  legally  entitled  to  immedi- 
ate possession,  and  that  would  be  impossible  while  the 
right  to  possession  was  in  the  tax  lessee.  Kurkel  v. 
Haley,  47  How.  Pi\  75.* 

Again,  the  defendants'  title  depends  on  the  alleged 
disseizin  of  Mickle  by  Matsell,  Sr.  Matsell  had  before 
that,  conveyed  the  lots  to  Mickle,  who  had  entered  ; 
and  but  for  the  disseizin,  the  title  would  have  been  in 
him. 

The  facts  on  which  this  legal  result  of  *'  disseizin" 
is  predicated  do  not  appear  in  the  evidence  ;  and  if,  in 
fact,  there  was  no  disseizin  but  only  a  re-entry  by 
Matsell,  Sr.,  by  consent  and  acquiescence  of  Mickle, 
no  new  or  stronger  title  was  acquired  by  Matsell,  and 
he  held  only  by  mere  occupation,  without  any  paper 
title  or  any  claim  of  any  specitio  title  as  against  the 
plaintifiFs,  which  would  establish  adverse  posses- 
sion. 
['*]  But  putting  the  argument  solely  on  the  fact 
that  during  the  thirty-live  years,  which  had 
elapsed  from  1848,  when  Matsell,  Sr.,  entered  in  occu- 
pation of  the  lots,  to  the  time  of  the  commencement  of 
the  action  in  1883,  there  was  for  twenty-five  years 
some  (me  holding  a  tax  lease  of  the  premises,  and  in 
possession,  or*liaving  right  to  take  possession  of  the 
lots  under  the  tax  lease,  and  that  during   that  period 


•  Sec  also  Trull  tj.  Granger,  8  K.  T,  115  ;  People  r.  Mayor,  10  Ahh. 
Pr.  Ml;  Br3\in  t>.  Butts,  27  Barb.  503 ;  aff'd,  28  Uow.  Pr.  5S2,  n, ; 
McLean  r.  McDonald,  2  Barb.  534;  Hunter  v.  Trustees  of  Sandy  Hill, 
G  inn,  407;  City  of  Cincinnati  v.  White,  G  Petei-s  (U.  S.)  431 ;  Jack- 
son ex  dem.  Livingston  v.  Selovor,  10  Johns.  8G8;  Jackson  ex  dem. 
Stiirr  c.  Richmonil,  4  Id.  483 ;  Reformed  Church  u.  Schoolcraft,  65  N. 
Y.  134;  Betzr.  Mullio,  G2  Ala.  8C5;  Taylor  c.  Horde,  1  Bxirr  {Eng, 
IC  B.)  GO;  Price  v.  Osborne,  12  fred.  {N.  6\)2G;  Kiler.  Tubb,  82  Cal. 
332;  Meeks  v.  Kirby,  47  2d.  168;  Clay  v.  Ransome,  1  Munf.  (Va.) 
455 ;  Colston  v.  MacVay,  1  A.  K.  Mar.  (Jiy.)  251. 


r 
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the  plaintiffs  could  not  have  successfully  maintained  an 
action  of  ejectment  or  recovered  immediate  possession  of 
the  lots,  I  am  oi  opinion,  that,  during  that  period,  they 
were  not  occupied  adversely  under  claim  of  title  hostile 
to  the  plaintiffs,  and  their  cause  of  action  was  not  barred.* 
The  plaintiff's  exceptions  are  sustained,  and  a  new  trial 
is  ordered,  with  costs  to  abide  the  event. 


DE  SILVA  V,  HOLDEN. 


Superior  Court  of  the  City  of  New  York,  Special  Term, 

October,  1886. 

§  572.     ■ 

Discharge  from  imprisonment —  When  not  granted,  because  of  faUitre 

to  issue  execution. 

Prior  to  the  amendment  of  section  572  of  the  Code  of  Civil  Procedure 
by  chapter  G72  of  the  La\(  s  of  1886,  on  execution  against  the  person 
oould  be  set  aside  for  the  reason  that  it  was  not  issued  ^nrithin 
three  months  after  the  entry  of  the  judgment  upon  which  it  was 
based,  only  where  the  defendant  was  in  actual  custody  ;  but  the 
amendment  abolishes  the  requirement  of  actual  custody,  and,  ex- 
cept in  a  case  where  an  order  of  arrest  can  be  granted  only  by  the 
Court,  enables  the  defendant,  in  any  event,  to  make  the  motion 
upon  proof  that  the  plaintiff  neglected  to  issue  the  ex.cution 
within  three  months  after  the  entry  of  the  judgment. 

A  motion  to  set  aside  an  execution  against  the  person,  on  the  ground 

*  When  there  is  existing  any  relation  or  agreement  between  the 
owner  of  lands  and  the  occupant  thereof,  in  pursuance  of  which  the 
latter  is  in  possession,  his  possession  cannot  be  adverse  (Bosewcll  v, 
Davis,  38  (hnn.  562),  and  where  possession  is  begun  in  subserviency 
to  the  owner's  title,  proof  of  disseizin  must  be  very  clear.  Foulke  v^ 
Bond,  12  Vroom{N.  J.)  538;  Sherman  v.  Kane,  86  N,  V,  57;  Zeller 
V,  Eckert,  4  How,  U.  S.  296.  See  also  Whiting  v,  Edmunds;  94  JV; 
Y.  309;  Jackson  v.  Stiles,  1  Cow.  575;  Thayer  t?.  Society  of  United 
Brethren,  20  Pa.  St,  62;  Towne  v.  Butterfield,  97  Mass,  105. 
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that  it  was  not  issued  within  three  months  after  the  entry  of  jndg- 
ment,  should  be  denied  whenever  reasonable  cause  is  shown  why 
the  application  should  not  ba  granted.  An  absence  of  n^lect  on 
the  part  of  the  judgment  creditor  is  such  reasonable  cause. 

Where  a  judgment  in  an  action  was  entered  on  January  18, 1884,  and 
an  appeal  taken  therefrom,  a  judgment  of  affirmance  entered 
thereon  in  April  18, 1884,  an  execution  upon  these  judgments  waa 
issued  against  the  defendant's  person  on  May  21,  1886 ;  another 
execution  issued  thereon  July  28,  1886,  and  returned  not  found, 
September  27, 1886,  and  an  alias  execution  issued  October  2, 1886, 
— Held,  that  the  plaintiff  in  the  executions  was  not  chargeable  with 
neglect ;  that  his  execution,  issued  on  October  2, 1886,  should  not 
be  set  aside  on  the  ground  that  it  was  not  issued  within  three 
months  after  the  recovery  of  the  judgment. 

(Decided  October  29,  1886.) 

Motion  to  set  aside  execution  against  the  defendant's 
person. 

The  opinion  states  the  facts. 

Edward  P,  Wilder,  for  defendent  and  motion. 

(7.  BaiTihridgc  Smith,  for  plaintiff,  opposed. 

Ereedman,  J. — This  is  a  motion  to  set  aside  two  execu- 
tions against  defendant's  person.  Of  the  grounds  assigned 
only  one  requires  serious  consideration.  The  others  are, 
under  the  circumstances  shown,  clearly  untenable.  The 
ground  which  does  present  a  grave  question  is,  that  the 
said  executions  were  not  issued  within  three  months  after 
the  entry  of  the  respective  judgments  upon  which  they 
ai-e  based.  Prior  to  the  amendment  of  section  572  of  the 
Code  of  Civil  Procedure,  passed  June  15, 1886,*  the  ground 
stated  was  available  only  to  a  defendant  in  actual  custody, 
which  is  not  the  case  of  the  present  defendant 

The  amendment  of  1886  abolishes  the  requirement  of 
actual  custody,  and,  except  in  a  case  where  an  order  of 
arrest  can  be  granted  only  by  the  court,  enables  a  defend- 
ant in  any  event  to  make  the  motion  upon  proof  that  the 

*Law8  of  1886,  chap.  572. 


') 


406  CIVIL  PKOCEDUBE  REPORTS. 


De  Silva  r.  Holden. 


plaintiff  neglected   to  issue  the  execution  within  three 
months  after  the  entry  of  the  judgment. 

In  the  case  at  bar  the  first  judgment  was  entered  upon 
a  demurrer  to  the  complaint  on  or  about  January  18, 
1884,  for  the  sum  of  $2,643.98  The  defendant  appealed 
from  said  judgment  to  the  general  term,  which  affirmed 
the  same.  Judgment  of  affirmance  was  entered  in  April, 
1884,  with  $66.10  costs.  Upon  these  judgments  execu- 
tions against  defendant's  person  were  issued  May  21, 
1886,  and  returned  unsatisfied  July  20,  188  i.  Thereupon 
executions  against  defendant's  property  were  issued  July 
28,  1886,  and  the  same  having  been  returned  September 
27,  1886,  with  the  indorsement :  "  Not  found,"  alias  execu- 
tions against  the  person  were  issued  October  2,  1886. 
Defendant's  motion  is  to  set  aside  the  alias  executions. 

Upon  these  facts  it  is  clear  that  the  plaintiff  did  not 
issue  the  executions  against  defendant's  person  withi:i 
three  months  after  the  entry  of  the  judgments.  But  is  he 
chargeable  with  any  neglect?  A  neglect  in  such  a  case 
consists  of  the  omission  to  perform  the  duty  of  entering 
the  judgment  within  the  proper  time.  But  prior  to  the 
amendment  of  1886  the  plaintiff  was  under  no  duty  to 
.enter  judgment  unless  the  defendant  was  in  actual  cus- 
tody, which  was  not  the  case.  Moreover,  as  matter  of 
fact,  the  plaintiff  did  issae  executions  against  defendant's 
person  in  less  than  two  months  after  the  amendment  took 
effect. 

No  neglect  within  the  meaning  of  the  law  has,  therefore, 
been  established,  and  the  defendant,  upon  whom  the 
burden  of  proof  in  this  respect  rests,  has  not  brought 
himself  within  the  statute.  Moreover,  this  failure  to 
establish  neglect  constitutes  also  a  sufficient  reason,  in 
another  respect,  why  the  defendant's  application  should 
be  denied,  bection  572,  as  amended  in  1886,  is  not  per- 
emptory. It  authorizes,  in  express  terms,  a  denial  of  the 
application,  whenever  reasonable  cause  is  shown  why  the 
application  should  not  be  granted.    The  facts  disclosed 
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and  the  absence  of  neglect  do  constitute  such  reasonable 
cause. 

-The  disposition  of  tke  motion  renders  it  unnecessary 
to  determine  whether  cases,  pending  at  the  time  the 
amendment  of  1886  went  into  effect,  do  or  do  not  remain 
wholly  unaffected  by  said  amendment. 

The  motion  must  be  denied,  with  $10  costs. 


WBIGHT  V.  GEANT, 

Supreme   Court,   Third   Department,   Clinton  County, 

Special  Term,  January,  1887. 

§§  111,  572-575. 

Discharge    /rani     irnprisonment-When    defendant    who   has    given 

bail  cannot  be,  under  section  111  of  the  Code  of  Civil  Procedure 

—  \V7ien  defendant  should  not  bn  discliarged  from  imprison" 

m'vt    under    order  of  arrest  mi  ground  ihtit  more  tJian 

iUree  months  liave  elapse  I  since  recovery  of  judgment 

without  tJhe  issuing  of  an  execiUion  against  the 

person, 

A  defend  ant  arrested  on  an  order  of  arrest  who  has  g^yen  bail  under 
CoJe  of  Civil  Procedure,  J  575,  subd.  3,  to  the  effect  that  he  will 
at  all  times  render  himself  amenable  to  any  mandate  which  may 
be  issued  to  enforce  a  final  judgment  recovered  against  him  in  the 
action,  and  has  l)een  thereupon  discharged  from  arrest,  is  not,  either 
in  fact  nor  in  contemplation  of  law,  a  prisoner ;  ond  cannot  be  dis- 
charged from  imprisonment  under  section  111  of  the  Code  of  Civil 
Procedure  as  enacted  by  chap.  672  of  the  Laws  of  1886. 

Section  111  of  the  Code  of  Civil  Procedure,  as  enacted  in  1886,  has 
reference  only  to  that  class  of  defendants  who  are  actually  confined 
in  jail  or  within  the  jail  liberties  by  virtue  of  an  undertaking  given 
pursuant  to  Code  of  Civil  Procedure,  J  150  ;  conditioned  that  the 
person  so  in  custody  shall  remain  a  prisoner  and  shall  not  at  any  time 
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or  in  any  manner  escape  or  go  without  the  liberties  of  jail  nniil 
discharged  bj  due  course  of  law  ;  and  makes  provision  for  their 
discharge  under  certain  circumstances. 

Where  a  defendant  in  an  action  was  arrested  on  an  order  of  arrest 
and  gave  bail  under  the  Code  of  Civil  Procedure,  J  575,  subd.  3, 
and  a  judgment  was  recovered  in  the  action,  from  which  he  took  an 
appeal,  and  the  defendant  moved  for  an  order  releasing  him  from 
the  liability  to  arrect  on  the  judgment,  on  the  ground  that  an  exe- 
cution against  his  person  had  not  been  issued  within  three  months 
after  the  entry  of  judgment,  and  it  appeared  that  the  defendant 
was  not  and  had  not  been  imprisoned  in  the  action,  and  that  he 
was  not  imprisoned  in  any  action  nor  liable  to  be, — Heldj  that  the 
granting  of  the  application  rested  in  the  discretion  of  the  court, 
and  that  under  the  circumstances  the  motion  should  be  denied. 

It  seems y  that  in  such  a  case  it  is  not  now  necessary  that  the  defend- 
ant, to  be  entitled  to  make  such  a  motion,  should  be  in  custody. 

(Decided  Febriuay,  1887.) 

Motion  by  the  defendant  that  he  be  discharged  from 
imprisonment  under  order  of  arrest  issued  in  this  action, 
and  from  any  liability  to  be  arrested  upon  an  execution 
issued  upon  tbe  judgment  herein. 

The  facts  appear  in  the  opinion. 

Gitbei't  &  Kelloggy  for  defendant  and  motion. 

Cantivdly  Badger  &  Canhoelf,  for  plaintiff,  opposed. 

Potter,  J. — This  is  a  motion  made  at  the  Clinton  coun- 
ty special  term  in  January,  1887,  for  the  discharge  of  the 
defendant  from  arrest  under  an  order  of  arrest  heretofore 
issued  in  this  action,  and  from  any  liability  to  bo  arrested 
upon  any  execution  that  may  be  issued  upon  the  judg- 
ment in  this  action,  &c. 

The  order  under  which  the  defendant  was  arrested  was 
granted  by  a  judge,  and  the  defendant  was  arrested  there- 
under by  the  sheriff  of  the  county  of  Franklin,  on  Feb- 
ruary 13,  1885,  and  upon  such  arrest  the  defendant  on 
the  day  following  gave  the  sheriff*  an  undertaking  pursu- 
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ant  to  sections  573,  574  and  575  of  the  Code  of  Civil  Pro- 
cedure, and  was  thereby  dischar^^ed  from  such  arrest. 

The  undertaking  was  under  the  3d  subdivision  of  sec- 
tion 575,  to  the  effect  that  the  defendant  would  at  all  times 
render  himself  amenable  to  any  mandate  which  may  be 
issued  to  enforce  final  judgment  in  the  action. 

The  affidavits  upon  the  motion  also  show  that  the  ac- 
tion lias  been  tried  and  a  judgment  recovered  therein  upon 
the  17th  of  March,  188(5,  for  $nG0.22  damages  and  costs, 
and  that  in  due  time  the  defendant  brought  an  appeal 
from  said  judgment,  which  is  still  pending,  but  gave  no 
undertaking  upon  such  appeal,  and  that  the  plaintiff  has 
neglected  to  issue  execution  for  more  than  three  months 
after  the  entry  of  judgment.  The  motion  is  based  upon 
two  grounds, — one,  that  more  than  six  months  having 
elapsed  since  the  arrest  of  defendant  under  said  order,  the 

I  defendant  is  entitled  to  be  discharged  under  Code  Civ.  Pro. 

I  §  111,  as  amended  ;  the  other,  that  the  plaintiff  having  neg- 

lected to  issue  execution  against  the  body  of  defendant  with- 

I  in  three  months  after  the  entry  of  judgment,  the  defendant 

is  entitled  to  bo  relieved  fro:  n  liability  to  arrest  under  any 
execution  that  may  bo  issued  in  said  action  pursuant  to 

I  section  572  of  the  Code  of  Civil  Procedure  as  amended  in 

j  1836.* 

I  My  impression  upon  the  argument  was  that  the  defend- 

I  ant  was  not  entitled  to  bo  discharged  under  the  decisions 

'  made  by  me  in  Lust  v.  Grant  and  Solomon  v,  Same,f  and 

reported    in    the     10    N.  Y.   Civ.  Pro.    158,    and    cited 
upon  the  argument  in  support  of  the  motion,  even  if  that 


•  Laws  of  1886.  chap.  572. 

t  An  appeal  was  not  taken  from  the  decision  in  People  ox  rp.l.  Lust 
V.  Grant,  but  in  People  e<;  re?/.  Solomon  v.  Grant  (4  oises)  appeals 
were  taken  to  the  general  term  of  the  supremo  court,  in  the  first 
department  (Van  Bsum,  P.  J.,  Bradt  andDAiOELS,  JJ.),  and  tho 
orders  appealed  from  affirmed  by  that  court  on  January  23, 18S7.  The 
couit  did  not  write  any  opinion,  but  filed  a  memorandum  of  its  de  J- 
fiion  remling  as  follows  :  "  Orders  affirmed  with  $10  costs  and  dis- 
bursements in  one  case,  on  op^'nion  of  Pottbb,  J.'* 
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decision  in  all  respects  should  be  affirmed ;  but  as  that 
decision  was  undergoing  review  by  the  general  term,  in 
the  first  department,  and  might  be  reversed  as  to  the  prin- 
ciple which  the  defendant's  counsel  contended  was  applic- 
able to  this  case,  I  thought  it  best  to  withhold  any  decision 
upon  ^is  motion  until  the  decision  of  the  general  term 
in  the  above  mentioned  cases. 

Recently  I  have  seen  that  the  decision  in  those  cases 
was  affirmed,  and  the  question  now  presented  is  whether 
tJio  motion  should  be  granted  upon  either  of  the  grounds 
of  defendant's  contention. 

The  first  ground  arises  upon  the  amendment  of  the 
S3veral  sections  of  the  Code,  made  by  chaps.  672  and  648, 
Laws  of  1886. 

It  will  be  observed,  upon  reference  to  those  amend- 
ments, that  they  all  relate  to  the  duties  of  officars  and  in 
relation  to  imprisonment  of  persons  confined  in  the  jail  or 
within  the  jail  liberties  by  virtue  of  an  undertaking  pur- 
suant to  section  150,  conditioned  that  the  person  so  in 
custody, — that  is,  under  an  order  of  arrest,  surrender  by 
bail  or  execution  against  the  person, — shall  remain  a  pris- 
oner, and  shall  not  at  any  time  or  in  any  manner  escape  or 
go  without  the  liberties  of  the  jail  until  discharged  by 
due  course  of  law. 

Section  111  has  only  reference  to  that  class  of  defend- 
ants, and  makes  provision  for  their  discharge  under  cer- 
tain circumstances,  viz. :  Those  "  imprisoned  wifchin  the 
prison  walls  of  a  jail  '*  and  those  "  imprisoned  within 
jail  liberties  of  any  jail." 

Prisoners  of  the  first  class  may  become  prisoners  of 
the  second  class  by  giving  the  undertaking  specified  in 
section  150,  above  referred  to,  and  in  no  other  way.  Prison- 
ers of  the  socond  class  may  again  become  prisoners  of  the 
first  by  their  surrender  to  the  sheriff  through  their  bail 
or  sureties.  Those  two  classes  only  are  mentioned  in  the 
various  sections  of  the  Code,  notably  in  sections  111,  149, 
150,  152,  153,  154,  155,  158,  160,  162,  572,  as  prisoners. 
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Each  of  these  classes  is  mentioned  as  prisoners,  whether 
confined  within  the  walls  of  a  jail,  or  within  the  jail 
liberties  and  in  custody  of  the  oflSlcers,  in  these  sections 
of  the  Code,  and  were  regarded  as  in  the  custody  of  the 
law  before  these  provisions  of  the  Code  were  enacted 
(Peters  v.  Henry,  6  Johns.  272;  Brown  v.  People,  75 
N.  Y.  438,  440). 

The  defendant  does  not  fall  within  either  of  these 
classes.  He  is  neither  a  prisoner  within  the  walls,  nor 
within  the  liberties,  of  the  jail.  The  undertaking  he  has 
given  to  the  sheriflf  does  not  obligate  him  *'  not  to  escape 
in  any  manner  or  at  any  time  or  to  go  without  the 
liberties  of  the  jail."  He  may  go  when  or  where  he 
pleases,  without  or  within  the  county,  with  this  one  lim- 
itation, that  he  will,  when  required,  be  somewhere  in  the 
county  amenable  to  a  mandate  issued  upon  final  judg- 
ment  in  this  action.  He  is  not,  in  fact  nor  in  contempla- 
tion of  law,  a  prisoner,  and  these  provisions  of  the  law  in 
relation  to  imprisonment  of  persons  in  civil  actions  and 
their  discharge  therefrom  have  no  application  to  his  case. 

There  is  no  hardship  in  this  case  of  which  the  defend- 
ant can  justly  complain.  He  had  his  choice  of  what 
condition  he  should  be  in  when  arrested  under  the  judge's 
order  in  this  action.  He  could  have  givv*n  an  undertaking 
for  the  liberties  of  the  jail,  and  suffered  in  those  restricted 
liberties  for  six  months,  and  then  had  unrestrained 
liberty  to  go  where  he  pleased  for  all  time  ;  or  give  the 
undertaking — which  he  gave — for  the  other  kind  of  liberty, 
which  is  only  restricted  by  his  agreement  to  be  in  the 
county  in  case  he  shall  be  required  upon  final  judgment 
against  him  in  the  action. 

As  a  further  illustration  of  the  humane  character  of 
this  law,  I  see  no  reason  why,  if  the  defendant  made  a 
bad  choice  when  he  decided  what  kind  of  liberty  he  would 
have  and  is  dissatisfied  with  it,  he  cannot  now  obtain  the 
other  kind  by  a  surrender  to  the  sheriff  and  then  giving 
the  undertaking  for  the  jail  liberties,  and  after  submitting 
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to  such  restriction  for  six  months, — in  dull  times  or  un- 
pleasant weather,perhaps,— obtain  that  larger  liberty  more 
dasirable  with  a  larger  business  and  wider  range  of  travel 
with  the  cliange  of  times  and  the  seasons. 

My  conclusion  is  that  the  first  ground  on  which  the 
motion  rests  is  untenablv . 

The  defendant  invokes  section  572  as  amended  by  the 
same  chapter,  672,  above  referred  to,  as  entitling  him  to . 
an  order  releasing  him  from  liabilitj'  to  arrest  upon  the 
final  judgment  in  this  action-  That  section  as  amended 
is  rendered  somewhat  obscure,  no  doubt,  in  the  -effort  to 
adapt  it  to  the  amendments  of  the  other  sections,  and  to 
avoid  dividing  its  substance  into  additional  sections. 

Assuming  that  the  Legislature  intended  to  change  the 
law  upon  this  subject,  as  it  existed  in  the  Revised  Statutes 
and  the  provisions  of  the  Code  and  their  amendments 
from  time  to  time,  and  the  decisions  of  the  courts,  requir- 
ing that  the  defendant,  when  making  this  motion,  should 
be  in  custody  (see  3  B.  S.  5  ed.  870 ;  Code  Procedure, 
§  288 ;  Bostwick  v.  Goetzel,  57  N.  Y.  58i,  and  cases  there 
referred  to),  and  permitting  a  defendant  not  in  custody  to 
make  the  motion,  it  results  that  the  granting  of  the 
motion  in  this  case  is  a  matter  resting  in  the  discretion 
of  the  court.* 

I  "Nvill  not  here  undertake  to  decide  that  question.  If 
it  were  necessary,  I  should  be  inclined  to  the  opinion  that 
the  law  was  changed  by  the  amendment ;  but  as  a  matter 
discretion,  I  am  not  inclined  to  grant  thali  part  of  the 
motion. 

As  we  have  seen,  the  defendant  has  not  been,  and  is 
not,  imprisoned  in  this  action,  though  a  judgment  was 
rendered  against  him,  and  from  which  he  has  appealed. 
The  defendant  is  not  now  imprisoned  in  any  other  action, 
nor  liable  to  bo,  so  far  as  shown  by  the  papers  upon  this 
motion.     It  is  to  })e  presumed  that  the  defendant  expects 


*  See  De  Silva  v,  Holden,  ante,  p.  404. 
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to  reyerse  the  judgment  against  liim  in  this  action  as 
illegal  or  unjust.  If  ho  is  not  disappointed  in  his  expecta- 
tions, the  judgment  will  bo  reversed,  and  he  will  never  be 
imprisoned  or  arrested  upon  its  mandate. 

Should  the  defendant  be  heard  to  complain  that  the 
plaintiff  has  forborne  to  imprison  him  upon  an  unjust  and 
erroneous  judgment,  and,  if  the  judgment  is  reversed 
finally,  will  never  have  the  right  to  imprison  him  ?  That 
would  be  a  novel  and  extraordinary  use  to  apply  the  pro- 
visions of  that  humane  legislation  to  a  defendant  com- 
plaining that  the  plaintiff  has  been  so  considerate  and 
humane  as  not  to  imprison  him  on  an  unjust  judgment ; 
and  because  he  had  not  imprisoned  the  defendant,  when  the 
defendant  claims  that  plaintiff  ought  not  to,  that  the 
plaintiff  should  not  imprison  him  when  the  court  holds 
he  ought  to,  if  judgment  should  be  affiimed. 

Motion  denied,  with  $10  costs. 


STICHTER,  ET  AL.,  Respondents,  v  TILUNGHAST, 

Appellant. 

Supreme  Court,   Fourth   Department,   General  Term, 

January,  1887. 


§§  803  d  seq. 

Insp€ctio7i  of  hooks  and  papers^ — When  ordered,^ 

An  application  for  an  order  for  the  inspection  of  books,  etc.,  after 
issue  joined,  must  show  that  the  iliscovery  is  sought  to  aid  the 
applicant  to  prove  his  cause  of  action  or  his  defense. 

A  discovery  of  the  books,  etc.,  of  a  party  to  an  action  may  be  had  at 
the  instance  of  his  adversary  after  issno  joined,  under  Code  of  Civil 
Procedure,  sections  803  et  aeq.  and  on  gro'nnds  other  than  those 
specified  in  rule  14  of  the  supreme  court. 

Where  the  papers  upon  which  an  order  for  the  inspection  of  the 

*  See  Note  on  Discovery  of  Books  and  Papers,  1  ^V.  Y,  Cic.  Prr»  176. 
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books,  etc. ,  of  the  party  to  an  action  was  granted  did  not  show  or 
even  allege  that  the  books  wo^ld  furnish  evidence  which  wonld 
aid  the  plaintiffs  to  establish  their  cause  of  action,  and  no  excnse 
appeared  for  the  omission  of  definite  allegations,  such  i>apers  are 
insufficient  to  support  the  order. 
( Decided  Jan  uari/,  1887. ) 

Appeal  from  order  permittinf^  the  plaintiffs  to  inspect 
books  and  accounts  of  defendant's  assignor. 

The  facts  sufficiently  appear  in  the  opinion. 

B.  T,  Wright,  for  the  defendant-appellant. 

Frank  H,  Hiacock,  for  plaintiffs-respondents. 

FoLLEOT,  J. — Appeal  from  an  order  permitting  plaint* 
iffs  to  inspect  the  books  and  accounts  of  defendant's 
assignor.  This  order  was  applied  for  and  granted  after 
issue  was  joined  ;  but  it  has  been  twice  held  that  a  dis- 
covery may  be  had  after  issue  joined,  under  article  fourth, 
title  sixth,  chapter  eighth  of  the  Code  of  Civil  Proced- 
ure,* and  for  grounds  other  than  those  specified  in  the 
fourteenth  rule  of  the  supreme  court  (Amsinck  v.  North, 
2  K  Y.  Month.  L,  Bui  67  ;t  aff'd,  {\2  How.  Pr.  lU  ;  S.  C,  12 
K  Y.  W.  D'uj.  573 ;  Babbitt  v.  Crampton,  1  N.  Y.  Civ.  Pro. 
109). 

An  application  after  issue  joined  must  show  that  the 
discovery  is  sought  to  aid  the  applicant  to  prove*  his  cause 
of  action,  or  his  defense  (Douglas  v.  Delano,  20  N.  Y. 
JVed\  I)i(j.  85  ;  Andrews  v.  Townshend,  2  N.  Y.  Civ.  Proc. 
76 ;  Shoe  &  Leather  Reporter  Assn.  v:  Bailey,  4^  N.  Y. 
Super.  (17  J.  A  S,)  385 ;  Mott  v  Consumers'  Ice  Co.,  52 
Hoiv.  Pr.  148 ;  2  Wait's  Pr.  531 ;  Baijlies  Trial  Pr.  120 ;  Hare 
^  on  Discovery,  3  Am.  ed.  197).     The  general  terms  of  the 

*  Section  803  et  s^^q.  fS.  C,  1  K  Y.  Civ.  Pro.  180,  note. 
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supremo   court,  of  the  superior  court,  and  of  the   court 
of  common  pleas  are  in  accord  on  this  question. 

This  court  held  in  Adams  v.  Cavanau2;h  (37  Hun,  2^2), 
that  a  party  cannot  be  examined  under  article  one,  title 
three,  chapter  nine  of  the  Code  of  Civil  Procedure,* 
except  for  the  purpose  of  proving  the  applicant's  cause  of 
action,  or  defense. 

The  papers  upon  which  this  ordar  was  granted  do  not 
show,  or  even  allege  that  the  books  will  furnish  evidence 
which  will  aid  the  plaintiffs  to  establish  their  cause  of 
action.  There  seems  to  be  no  excuse  in  this  case  for  the 
omission  of  definite  allegations,  as  the  plaintiffs  .  ounsel 
has  been  permitted  to  examine  the  books  for  two  days, 
and  the  defendant  offered  a  farther  examination,  and  to 
permit  them  to  be  examined  by  an  expert,  to  ba  agreed 
upon  by  the  parties.  An  examination  under  an  order 
seems  to  be  sought  because  defendant  refused  to  permit 
an  examination  by  an  expert  unknown  to  him  and  not 
named  by  plaintiffs. 

We  think  the  allegations  in  the  moving  papers  insuffi- 
cient to  support  the  order. 

The  view  taken  of  the  merits  of  this  appeal  renders  it 
unnecessary  to  consider  whether  the  supreme  court  rule 
3?  was  a  bar  to  granting  this  order  upon  an  order  to  shoviT 
cause  returnable  out  of  the  judicial  district  in  which  the 
venue  of  the  action  was  laid. 

The  order  is  reversed,  with  SIO  costs  and  printing  dis- 
bursements, and  the  motion  denied,  with  $10  costs,  but 
without  prejudice  to  the  right  of  the  plaintiffs  to  make  a 
new  application  for  discovery,  upon  the  payment  of  the 
costs. 

Hardin,  P.  J.,  and  Boardman,  J.,  concurred. 

''■        I.—       .-.-.-.I  ^ 

**  Section  870  et  seq.,  relating  to  examination  of  party  before  trial. 
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JONES,  Eespondent,  v.  SHEBMAN,  Appeujlnt. 
City  Couter  of  Nkw  Yoek,  Genebaij  Tebm,  Febbuaby,  1887. 

§§  2433,  2455,  2456,  3240. 

Svpplemenlary  proceedings — Costs, 

• 

The  only  costs  that  can  be  allowed  on  appeal  from  an  order  made  in 
proceedings  supplementary  to  execution  committing  defendant  for 
contempt,  are  motion  costs, — i.e.,  $10  and  disbursements. 

Although  proceedingB  supplementary  to  execution  are  no  longer  re- 
garded as  proceediDgs  in  an  action,  but  as  distinct  special  proceed- 
ings, yet  the  mode  of  reyiewing  orders  therein  and  the  practice 
relating  thereto  are  the  same  as  if  the  orders  had  been  made  in  an 
ordinary  action. 

Appeals  from  orders  are,  for  the  purpose  of  determining  the  amount 
of  nostg,  merely  regarded  as  motions. 

[Decided  February  25,  1887.) 

Appeal  by  defondant  from  order  of  special  term  made 
on  retaxation  of  costs. 

The  defendant,  a  judgment  debter,  was  adjudged  guilty 
of  contempt  in  proceedings  supplementary  to  execution, 
and  an  order  made  for  his  committal.  He  appealed  from 
that  order  to  the  general  term  of  this  court,  which  re- 
versed it,  with  costs ;  he  presented  a  bill  of  costs  to  the 
clerk,  claiming  $60  costs  besides  disbursements,  and  the 
clerk  allowed  the  same  ;  the  plaintiff  thereupon  moved  at 
special  term  for  anew  taxation,  and  the  court  reduced  the 
amount  of  costs  to  $10  and  disbursements;  and  the  defen- 
dant took  this  appeal  from  the  order  thereupon  entered. 

L.  F,  Post,  for  defendant-appellant 
N,  Quackenbos,  for  plaintiff-respondent 
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McAdam,  Ch.  J. — Proceedings  supplementary  to  execu- 
tion are  no  longer  regarded  as  proceedings  in  an  action, 
but  distinct  **  special  proceedings  "  (  Throop's  Cocky  §  2433 
and  notos),  yet  the  mode  of  reviewing  orders  made  there- 
iii,  and  the  practice  relating  thereto,  are  the  same  as  if  the 
order  had  been  made  in  an  ordinary  action  (§  24.33, 
subd.  2).  The  amount  of  costs  recoverable  in  such  pro- 
ceedings is  regulated  by  sections  2455  and  2456.  The  motion 
to  punish  for  contempt  went  to  the  general  term.  It  was 
therefore  nothing  more  than  a  continuation  of  the  motion 
on  appeal  in  the  same  court.  There  it  was  in  the  category 
of  iaotions,  and  no  more  than  $10  could  be  allowed 
as  costs,  besides  disbursements  (Phipps  v.  Carman,  26 
HuTty  520).  The  rule  is  that  appeals  from  orders  «are 
merely  regarded  as  motions  for  the  purpose  of  costs  (Par' 
sons  on  Costs,  93).  *  As  the  costs  in  these  proceedings 
are  specially  prescribed,  section  3240,  which  relates  only 
to  costs  in  special  proceedings  *'  not  otherwise  regulated," 
has  no  application  to  the  present  contention.  The  court 
below  was  right  in  limiting  the  costs  on  appeal  to  $10 
costs  and  disbursements  (People  v.  Cooper,  10  N.  Y.  Week. 
Dig.  77),  and  the  order  must  be  affirmed,  with  costs. 


Hyatt,  J.,  concurred. 


*  The  cases  cited  in  Parsons  on  Costs  to  sustain  the  proposition 
are  :  S  ivage  v,  Darrow,  4  How.  Pr.  74  ;  S.  C,  2  Code  R,  57  ;  Pen- 
nell  T.  WOson.  5  Robt  674  ;  S.  C,  2  Abh,  Pr,  K  S.  466. 

Vol.  X.— 27 
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CANAEIE,  Bespondent,  v.  KNOWLES   and   Ajnotheb, 

Appellants. 

Supreme    Coubt,    First   Depabticent,    Genebal   Tebm^ 

Mabch,   1887. 

§  1291 

Appeal —  Wlien  right  to  xoaived  hy  conditional  acceptance  cf  benefit. 

Where  an  inj unction  order  was  continued  unless  the  defendants 
stipulate  that  the  plaintiff  should  recover  a  certain  sum  as  dam- 
ages if  he  succeeds  in  the  action  and  the  defendants  gave  such 
stipulation,  but  in  their  stipulation  stated  that  the  same  was 
made  and  served  under  protest  aad  was  not  to  be  considered  as  a 
waiver  of  the  defendants'  right  to  appeal  therefrom,  — //e/c?,  that 
the  defendants  thereby  waived  their  right  to  appeal ;  that  the  pro- 
test did  not  prevent  the  defendants'  action  operating  as  a  waiver 
of  such  right ;  that  the  defendants  did  not  act  under  duress  in 
serving  the  stipulation,  for  had  the  proviso  been  omitted 
their  onlj  remedy  would  have  been  an  appeal  from  the  order,  and 
that  remedy  was  equally  open  to  them,  the  proviso  being  added. 

A  party  who  avails  himself  of  provisions  in  his  favor  contained  in 
an  order  thereby  waives  the  right  to  appeal  from  other  provLiious 
therein  which  are  adverse  to  him, 

(Becvled  March  18,  1887.) 

Appeal  by  defendants  from  an  order  continuing  injuno- 
tion  during  the  pendency  of  the  action. 

The  facts  are  fully  stated  in  the  opinion. 

George  W,  Wingate  (Hirsch  &  Basquiriy  attorneys),  for 
defendants-appellants. 

W.  Bourke  Cochran  {Cochran  &  Clarhe,  attorneys),  for 
plaintiff-respondent. 
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Churchill,  J. — ^December  10,  1885,  plaintifl*  procured 
an  order  of  injunction  forbidding  defendants  to  allow  any 
person  other  than  the  plaintiff  to  occupy  for  dram^itic 
purposes  the  building  known  as  the  "Grand  Opera 
House,"  in  the  city  of  Brooklyn,  during  the  week  com- 
mencing December  21,  1885,  or  until  the  further  order  of 
the  court ;  and  also  ordering  the  defendants  to  refrain 
from  interfering  in  any  manner  with  the  right  of  the  plaint- 
iff to  occupy  the  same  during  that  week 

The  order  further  required  the  defendants  to  show 
cause  at  a  special  term  to  be  held  at  chambers  in  New 
York,  December  19,  1885,  why  the  injunction  should  not 
be  continued  during  the  pendency  of  the  action.  On  the 
19th,  cause  was  shown,  and  an  order  made  by  the  court 
continuing  and  making  permanent  the  injunction,  but  with 
the  following  proviso  added  : 

"  Provided,  however,  that  in  case  the  defendants  shall 
serve  a  written  stipulation  that  the  damages  to  be  re- 
covered by  the  plaintiff  in  this  action  (in  case  he  shall  be 
decreed  to  be  entitled  to  recover  damages  from  the  de- 
fendants therein)  will  be  $2,000,  less  the  expenses  of  the 
salaries  of  the  company  for  the  week  in  question,  which 
the  plaintiff  will  not  be  bound  to  pay ;  tliat  upon  the  ser- 
vice of  such  stipulation,  signed  by  the  defendant's  attor- 
neys, upon  the  plaintiffs  attorney,  the  injunction  hereby 
granted  shall  thereupon  stand  dissolved." 

DecemV)er  21  the  defendants  executed  and  served  the 
stipulation  called  for  by  the  proviso,  and  the  injunction 
was  thereupon  dissolved.  Indorsed  upon  the  stipulation 
as  served  was  the  following  notice  : 

"  Please  take*  notice  that  the  within  stipulation  is  made 
and  served  in  pursuance  of  the  injunction  order  of  the  19th 
instant,  and  that  the  same  is  made  and  served  under  protest, 
and  is  not  to  be  considered  as  constituting  our  assent  to 
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Canarie  r.  Eoioirles. 

such  order  or  any  waiver  of  the  defendant's  right  to  ap- 
peal therefrom.    Dated  December  21, 1885. 

HiBSH  &  Basquin, 
Attorneys  for  defendants. 
"  To  W.  BouRKE  CkKJKBAN,  Esq., 
Attorney  for  plaintiff." 

December  22  the  defendants  appealed  from  the  order 
of  December  19  and  every  part  of  it  to  the  general  term. 

The  proviso  of  the  order  was  a  favor  to  the  defendants. 
It  put  within  their  power  to  obtain,  what  in  showing  cause 
they  were  seeking  to  obtain,  u  e.,  a  dissolution  of  the  in- 
junction.    They  availed  themselves  of  the  provision  and 

thereby  obtained  such  dissolution. 
[^]         This  action  on  their  pact  was  inconsistent  with  and 

a  waiver  of  their  right  to  appeal  from  the  order  (Smith 
V.  Bathbun,  75   iV.    Y,   122 ;  Jkn/Ues  on  New  Trials^  19  et 

seq,  and  cases  cited ;  4  Wait  Pr.  216). 
[*]         It  cannot  be  said  that  the  defendants  acted  under 

duress  in  serving  the  stipulation.  Had  the  proviso 
been  omitted,  their  only  remedy  would  have  been  an  ap- 
peal from  the  order.  This  remedy  was  equally  open  to 
them,  the  proviso  being  added  (Chapin  v.  Foster,  N.  Y.  Ot. 

of  Appeals,  33  AW.  L. «/.  33). 
P]        The  case  just  cited  recognizes  the  rule  '*  that  a  party 

who  has  availed  himself  of  provisions  in  his  favor  con- 
tained in  an  order  has  thereby  waived  the  right  to  appeal 
from   other    provisions  therein  which    are    adverse    to 

him." 
[*]         The   defendants,  in  acting  upon  the  proviso  and 

serving  the  stipulation,  made  the  plaintiff's  situation 
less  favorable  than  it  was  when  the  order  appealed  from 
was  made,  since  by  their  action  the  injunction  was  dis- 
solved, and  they  could  not  after  that  insist  upon  their 
right  to  appeal  (Grunberg  v.  Blumonlahl,  66  How.  Pr.  62).* 

*  See  Claflin  v.  Frankel,  3  N.  Y.  Oiv.  Pro,  109  ;  Jajne  v.  Jayne, 
B  Id.  94. 
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[*]       The  protest  served  did  not  prevent  the  defendants' 
action  operating  as  a  waiver  of  their  right  to  appeal 
(Dambman  v.  Schulting,  6  Hun,  29). 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  usual  disbursements. 

Dai^iels  and  Brady,  JJ.,  concurred. 


FLAGG,  Respondent,  v.  COOPER,  Appellant. 

SUPERIOB  COUBT  OP  THE  OriT  OF  NeW  ToBK,  GeNEBAL  TeBM, 

November,  1886. 
§§  724,  1240. 

Judgment-^  When  leave  to   defend  after  entry  of    does  not  c^ed  its 

validiti/. 

Where  judgment  was  entered  by  default  and  an  order  thereafter  made 
permitting  the  defendant  to  defend,  but  directing  that  the  judg- 
ment stand  as  security,  and  that  no  execution  issue  thereon  until 
the  determination  of  the  action,  the  judgment  is  not  vacated  by 
the  entry  of  a  subsequent  judgment  in  the  action,  but  it  can  then 
— the  action  having  been  determined — ^be  enforced  in  the  way  pro- 
vided by  law. 

A  defendant  against  whom  judgment  has  been  entered  by  default 
who  accepts  leave  to  defend,  is  bound  by  the  order  granting  such 
leave,  and  cannot  thereafter  insist  that  the  terms  are  irregular. 

On  a  motion  to  set  aside  an  execution  under  which  real  property  has 
been  advertised  for  sale,  it  is  not  necessary  to  determine  whether 
the  judgment  is  a  lien  on  such  real  property,  as,  if  it  is  not,  no  in- 
terest will  pass  on  the  salo. 

(Decided  November  10,  1886.) 

Appeal  by  defendant  from  order  denying  his  motion 
to  set  aside  an  execution  issued  against  his  property. 


422  CIVIL  PROCEDUKE  REPORTS. 

Flagg  V.  Ckx>per. 

July  3,  1883,  plaintifi  obtained  jndgment  bj  default. 
This  default  was  opened  for  purpose  of  permitting  a  trial 
on  the  merits,  but  on  condition  tiiat  **  the  judgment  stand 
as  security  but  no  execution  to  issue  thereon  until  after 
the  determination  of  the  action."  In  May,  1886,  after  trial 
on  the  merits,  judgment  was  again  entered  in  favor  of 
plaintiff,  upon  which  he  issued  an  execution,  which  being 
returned  unsatisfied,  he  issued  execution  on  the  judgment 
recovered  July  3, 1883,  Defendant  moved  to  set  aside  such 
execution.  From  the  order  denying  that  motion  this  ap- 
peal was  taken. 

Other  facts  appear  in  the  report  of  the  decision  in 
O'Rourke  v.  Henry  Prouse  Cooper  Co.,  ante,  p.  321. 

2>.  H.  RoUnson,  for  defendant-appellant. 

William  L.  Flagg,  for  plaintiff-respondent. 

Peb  Curiam.— [Sedgwick,  Ch.  J.,  and  Ingraham,  J.] — ^The 
judgment  entered  by  default  July  3, 1883,  was  a  final  judg- 
ment within  the  provisions  of  section  1240  of  the  Code, 
and  an  execution  on  such  judgment  was  regular. 

The  defendant  applied  to  the  court  for  leave  to  defend 
the  action,  and  that  application  was  granted,  but  the  judg- 
ment as  entered  was  not  vacated,  and  as  a  condition  for 
the  favor  granted  it  was  provided  "that  the  judgment 
stand  as  security,  but  no  execution  to  issue  thereon  tmtii 
after  the  determination  of  the  action." 

The  defendant,  having  accepted  the  favor  granted,  was 
bound  by  the  conditions  imposed,  and  on  the  determina- 
tion against  him  of  the  defense  interposed,  under  the  pro- 
visions of  the  order  the  conditions  upon  which  the  leave 
leave  was  granted  became  binding  upon  him. 

The  subsequent  judgment  entered  did  not  have  the  ef- 
fect of  vacating  the  original  judgment.  That  stood  under 
the  terms  of  the  order,  and,  the  period  during  which  no 
execution  was  to  issue  having  expired,  we  can  see  no  rea- 
son why  the  judgment  originally  entered  should  not  be 
enforced  in  the  way  provided  by  law. 

It  is  not  necessary  to  determine  whether  the  judgment 
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is  a  lien  npon  the  property  advertised  for  sale.  If  the 
judgment  is  not  a  lien  upon  such  property  no  interest 
therein  will  pass  under  the  sale,  and,  the  judgment  and 
execution  being  i  egnlar,  the  plaintiffs  had  the  right  to 
enforce  the  judgment  against  all  the  property  upon  which 
it  is  a  lien. 

The  defendant  having  accepted  the  leave  to  defend 
granted  by  the  order,  it  is  too  late  for  him  to  insist  that 
the  terms  upon  which  such  leave  was  granted  were  irregu- 
lar. We  think  the  order  appealed  from  should  be  affirmed, 
with  $10  costs  and  disbursements. 


LEBCHE,  Appbllant,  v.  BEASHER,  as  Administbator, 

ETC.,  BeSPONDENT. 

CouET  OF  Appeals,  Januaby,  1887. 

§§  829,  933. 

Evidefioe'^Wlven  testimony  as  to  conversations  and  transactions  wirt 
decedent f  not  admitted — When   ctdmission  of,  material — 
WIie7i  transcript  of  record  of  power  of  attor- 
ney,  properly  received  in  evidence. 

Evidence  by  the  plaintiff,  in  an  action  against  an  administrator,  to 
th3  effect  that  he  had  not  been  paid  for  services  rendered  by  him 
for  the  decedent,  negatives  a  personal  transaction  with  the  deced- 
ent, and  is  equivalent  to  a  declaration  that  neither  the  deceased, 
nor  his  administrator  had  paid  for  the  serviceB  rendered,  and  is 
improperly  admitted.  [^]  Bat  where  there  is  no  evidence  of  pay- 
ment,— the  defense  of  payment  being  an  affirmative  defense,  and 
the  burden  of  proving  it  npon  the  defendant, — snch  testimony  in 
no  possible  respect  affects  the  result  and  is  not  a  ground  for 
reversing  the  judgment.  [^] 

The  plaintiff  in  an  action  to  recover  for  services  rendered  the  deced- 
ent of  the  defendant  cannot  testify  to  an  employment  or  request 
by  such  decedent ;  but,  where  such  employment  or  request  was 
proved  by  other  evidence,  he  may  describe  simply  the  things 
which  he  did,  provided  such  acts  could  have  been  done  in  the 
absence  of  the  deceased,  and  without  his  immediate  personal  p«rti- 
oipaticm.  [>] 
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In  an  action  to  recover  for  services  rendered  the  decedent,  brought 
against  his  administrator,  a  question  addressed  to  the  plaintiff  in- 
quiring,   **  What  was  done  by  you— excepting,  o£  course,  personal 

transactions  or  communications  with  the  deceased — from  the 

time  you  first  commenced  your  labor  down  to  his  death  ?  *'  is  not 
incompetent  as  colling  for  a  personal  transactioa  with  the  de- 
ceased ;  the  question  was  proper  in  form ;  it  called  for  qo  objec- 
tionable proof ;  and,  if  any  was  proffered  under  it,  the  defendent's 
duty  was  to  object  specifically  and  move  to  strike  out  so  much  of 
the  answer  as  exceeded  the  legitimate  scope  of  the  inquiry.  [^J 

Objection  to  testimony  after  it  is  given  may  possibly  be  treated  as  a 
motion  to  strike  out  such  testimony.  [^J 

In  an  action  brought  against  an  administrator  to  recover  for  services 
rendered  his  decedent,  in  matters  pertaining  to  two  actions,  evi- 
dence that  the  plaintiff  went  to  the  office  of  the  decedent's  attor- 
neys and  got  the  papers  in  one  of  the  cases,  and  went  to  Albany  to 
prepare  his  case  with  the  decedent's  counsel,  for  the  court  of - 
appeals,  is  evidence  of  independent  facts  in  which  the  deceased 
was  not  a  personal  participator  ;  and  which  if  living  he  could  not 
for  that  reason  have  contradicted,  and  does  not  necessarily  involve 
a  personal  transaction  with  him.  [^] 

If,  in  such  a  case,  the  employment  or  request  in  any  mauner  or  to 
any  extent  rested  upon  inference  drawn  from  the  character  of  the 
acts  done,  the  evidence  would  be  incompetent ;  but  where  no  such 
error  was  committed,  and  the  jury  were  expressly  charged  that  be- 
fore they  could  find  the  fhct  of  employment  they  must  be  satisfied 
of  it,  by  testimony  other  than  plaintifiTs,  the  evidence  is  properly 
admitted.  [^ 

Where  in  an  action  brought  against  the  personal  representative  of  a 
decedent  to  recover  for  services  rendered  under  a  power  of 
attorney,  the  plaintiff  testified  without  objection  that  he  had  had  the 
original  in  his  possession,  but  lost  it ;  and  a  certified  transcript, 
from  the  register's  office  in  New  York  county,  of  the  power  of 
attorney,  was  offered  in  evidence,  and  the  power  of  attorney 
related  to  real  estate  of  the  defendant  which  it  was  shown  was  situ- 
ate in  New  York  county, — Held,  that  said  power  of  attorney  was  pro- 
perly read  in  evidence,  p] 

Lerche  v.  Brasher  (8  N,  F.  Civ.  Fro.  116),  reversed,  p] 

(Decided  January y  1887.) 

Appeal  by  plaintiflf  from  an  order  of  the  general  term 
of  the  supreme  court  in  the  second  department,  aflirm- 
ing  an  order  made  at  oixcuit,  setting  aside  a  verdict  for 
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$750,  in  his  favor,  and  granting  a  new  trial  on  defendant's 
motion,  made  at  the  close  of  the  trial  upon  exceptions. 
Reported  below,  8  N.  Y.  Civ.  Pro.  115. 

The  action  was  brought  by  the  plaintiflf  to  recover 
$2,675  for  services  alleged  to  have  been  rendered  Pierre  M. 
Van  Wyck,  the  defendant's  decedent,  in  his  life- time ;  and 
the  answer  put  in  issue  the  rendering  of  the  services  and 
the  value  thereof;  and  also  set  up  a  counter-claim  that 
the  decedent  was  the  owner  of  certain  bonds  and  mort- 
gages worth  $9,675 ;  and  that  plaintiflf  became  possessed 
of  the  same,  and,  for  the  purpose  of  defrauding  his  estate, 
transferred  said  bonds  and  mortgages  to  Francis  Xavier 
Huber ;  that  an  action  was  commenced  against  said  Huber, 
in  the  supreme  court,  to  recover  said  bonds  and  mort- 
gages, in  which  judgment  was  recovered  by  the  defendant 
herein  ;  and  that,  in  prosecuting  such  action,  and  recover- 
ing such  judgment,  the  defendant  necessarily  expended 
the  sum  of  $2,000.  On  the  trial,  the  jury  found  a  verdict 
for  $750  in  favor  of  the  plaintiflf,  and  the  justice  presiding 
at  the  circuit,  upon  defendant's  motion,  directed  a  new 
trial  on  the  exceptions,  and  an  order  entered  upon  his 
decision  was  aflirmed  by  the  general  term  on  appeaL 
Other  facts  are  stated  in  the  opinion. 

G.  A.  Clement  {King  (k  Clement,  attorneys), for  plaintiflf- 
appellant. 

There  was  no  error  in  regard  to  the  admission  of 
evidence  concerning  a  lost  power  of  attorney.  The  instru- 
ment in  question,— a  certified  transcript  of  a  record, — was 
offered  in  evidence  by  plaintift's  counsel  and  was  objected 
to  oa  the  ground  that  it  was  secondary  evidence.  The 
court  admitted  it  as  proof  only  that  a  paper  of  that  kind 
was  on  record.  It  being  a  certified  transcript  of  a  record, 
there  was  more  reason  for  the  plaintiflf  to  except  than  the 
defendant,  as  the  statute  expressly  makes  such  a  tran- 
script competent  evidence  as  the  original    Code  Civ.  Pro. 


426  CIVIL  PROCEDURE  REPORTS. 

Lerche  v.  Brasher. 

§  933.  The  cases  citr^d  by  the  court  below  in  its  opinion 
obviously  have  no  application  to  the  facts  of  this  case. 
In  both  the  cases  citsd  (Hadsale  i\  Scott,  26  Hun,  6i7,  and 
Pease  V.  Barnett,  30  Hnji,  525),  the  witness  was  questioned 
and  testified  to  the  contents  of  the  lost  instrument.  In 
this  case,  there  was  no  such  question  or  evidence  whatever, 
other  than  what  plaintiff  testified  to  on  cross-examination  ; 
his  only  testimony  in  relation  to  the  lost  power  of  attorney 
was  that  he  had  had  the  original,  that  he  had  made  search 
for  it,  and  that  it  was  lost,  and  to  this  evidence  there  was  on 
objection  or  exception.  The  case  of  Holcomb  v.  Holcomb, 
95  N.  Y.  325,  cited  by  the  court  below,  does  not  apply  to 
this  case.  By  reading  the  whole  opinion  of  the  court  of 
appeals  in  that  case,  it  is  clear  there  was  a  violation 
of  the  statute  in  receiving  certain  specified  evidence. 
There  is  no  such  evidence  whatever  in  this  case.  The 
statute  is  limited  in  its  legal  operative  force  to  personal 
transactions  and  communications  ;  a  case  must  be  within 
the  letter  as  well  as  the  spirit  of  the  statute ;  the  exclu- 
sion of  evidence  must  be  made  out  by  the  party  alleging 
its  incompetency  as  to  the  particular  matter.  Pinney  v. 
Orth,  2  N.  Y.  Civ.  Fro.  1 ;  Gary  v.  White,  59  Id.  339 ;  Severn 
V.  National  State  Bank,  18  Hun,  223,  229 ;  Ham  v.  Van 
Orden,  84  N.  Y.  257;  Pratt  v.  Elkins,  80  Id  201 ;  Wads- 
worth  V.  Hermann,  85  Id.  639.  There  was  no  error, 
requiring  a  new  trial,  in  the  allowance  of  the  question : 
**Has  any  part  of  this  been  paid?  Ans.  No."  Neither 
the  question  nor  the  answer  called  for  or  disclosed  any 
personal  transaction  or  communication  with  deceased.  Non 
constat  it  was  paid  by  defendant  himself,  the  administrator, 
or  by  an  agent  of  Mr.  Van  Wyck.  Pratt  v.  Elkins,  80  K 
Y.  201.  If,  as  the  court  states  in  its  opinion,  the  question 
should  have  been  limited  to  the  administrator,  that  was 
really  the  only  ground  of  objection.  But  there  was  no 
such  objection  made  or  taken.  If  it  had,  it  might  have 
been  obviated.  It  cannot,  therefore,  under  well  settled 
rules  be  considered  on  appeal.     Ward  v.  Kilpatrick,  85 
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N.  Y.  417.  It  is  obvious  that  neither  the  question  nor 
answer  prejudiced  the  defendant,  and  this  is  conceded  by 
the  court  below.  And  see  Rowland  v.  Hegeman,  1  Huriy 
491 ;  aflfd.,  59  N,  Y,  643.  There  was  no  error  ia  the  charge 
of  the  trial  court  to  the  jury  :  **  That  the  statute  does  not 
prohibit  a  man,  after  his  employment  has  been  shown  by 
other  evidence,  from  testifying  as  to  the  services  which  he 
has  performed."  If  there  was  anything  in  response 
objectionable,  defendant's  proper  remedy  was  by  motion 
to  strike  out  or  request  to  charge  jury  to  disregard.  But 
there  was  no  such  motion  or  request.  See  Platner  v. 
Platner,  78  K  Y.  91 ;  Pontius  v.  People,  82  Id,  347. 

Morris  dc  Pearsall,  for  defendants-respondents. 

The  court  erred  in  allowing  plaintiff  to  testify,  against 
defendant's  objection  to  the  question  ;  "  Has  any  part  of 
this  been  paid  ?  Answer.  No."  It  is  well  settled  that  a 
negative  fact  cannot  be  proved  by  a  witness  who  is  a 
party  and  brought  within  section  829.  Dyer  v.  Dyer,  48 
Barb,  190  ;  Howell  v.  Van  Siclen,  6  Han^  115  ;  Haughoy  v. 
Wright,  12  Id.  179 ;  Boughton  v.  Bogardus,  7  N.  Y.  Civ. 
Pro.  252. 

The  question :  "  Has  any  part  of  the  claim  been  paid  ?  " 
should  have  been  excluded  Wilson  v.  Reynolds,  31  HutiIj 
47  ;  Howell  v.  Van  Sioklen,  6  Id,  ll5  ;  Somerville  v.  Crook, 
9  LL  664 ;  Baldwin  v.  Smith,  5  Id.  4o4 ;  Williams  v. 
Davis,  7  N.  Z  Civ.  Pro.  282 ;  Hill  v.  Heemans,  17  Hun, 
470 ;  Haughey  v.  Wright,  12  Id,  179 ;  Fooley  v.  Bacon^ 
70  N.  Y.  34;  Chad  wick  v.  Fonner,  6  J  II  406;  Brague  v. 
Lord,  2  Abb,  N.  C.  1 ;  Pease  v.  Barnett,  30  Han,  525 ; 
Hiidsell  V.  Scott,  26  Id.  617.  The  court  erred  in  permit- 
ting plaintiff  to  testify  to  the  various  services  rendered  by 
him  for  deceased.  Williams  v.  Davis,  7  N.  Y.  Civ,  Pro. 
282 ;  Holcomb  v.  Holcomb,  95  N.  Y.  316 ;  Fisher  v.  Ver- 
plank,  7  Hun^  150 ;  Boughton  v.  Bogardus^  7  N.  Y.  Civ. 
Pro.  252. 


428  CIVIL  PROCEDURE  REPORTS. 

Lerche  v.  Brasher. 

Pinch,  J. — Tho  plaintiff  brought  this  action  claiming 
to  recover  about  §2,600  as  compensation  for  services  ren- 
dered to  the  defendant's  testator  in  the  character  of  his 
agent  and  attorney.  The  contract  of  employment  was 
proved  beyond  all  question,  by  evidence  wholly  uncontra- 
dicted, and  of  a  kind  open  to  no  criticism.  The  services  ren- 
dered began  a  few  days  before  January  14,  1380,  on  which 
day  the  plaintiff  collected  a  judgment  of  about  $500  in 
favor  6f  Van  Wyck.  On  that  day,  the  latter,  by  a  written 
instrument,  the  signature  to  which  was  proven,  and  not 
questioned,  appointed  plaintiff  his  "  attorney  in  fact "  for 
all  matters  pertaining  to  two  actions  which  were  specified. 
That  the  employment  was  earlier  than  that,  is  evident, 
from  a  letter  of  Van  Wyck,  dated  December  30,  1879,  in 
which  he  speaks  plainly  of  the  existing  relation.  Other 
letters  are  quite  as  decisive,  and  on  February  10, 1880,  Van 
Wyck  gave  to  plaintiff  a  general  power  of  attorney,  cover- 
ing substantially  the  transaction  of  all  his  business.  The 
employment  was  further  proved,  by  at  least  one  witness, 
who  swore  to  the  statements  of  the  testator  to  that  effect 
The  general  character  of  the  services  contracted  for  and 
rendered,  was  also  shown  by  evidence  outside  of  anything 
which  fell  from  the  plaintiff.  The  property  of  the  testa- 
tor had  been  taken  from  him  on  account  of  his  intemperate 
habits,  and  placed  in  the  hands  of  a  committee.  Van 
Wyck  had  become  restored  to  health  and  capacity,  and 
entitled  to  receive  back  and  manage  his  property.  The 
committee  had  placed  the  estate  in  the  hands  of  Morris 
&  Pearsall,  his  attorneys,  and  in  a  letter,  dated  February 
27,  Van  Wyck  notifies  plaintiff,  that  they  had  agreed  to 
deliver  the  papers,  if  he  (Van  Wyck)  would  care  for  them, 
and  adds :  '*  I  shall  not  go,  and  so  shall  answer.  They 
shall  settle  with  you  alone."  That  they  did  so  settle,  the 
defendant  himself  proved.  The  amount  of  property 
thus  delivered  over,  was  about  $28,000.  The  defendant 
also  proved  the  payment  of  the  Walsh  mortgage  of  $5,500, 
and  the  interest  upon  it,  to  plaintiff.     There  was  thus 
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clear  evidence  of  the  employment,  and  the  general  nature 
of  the  services  rendered,  outside  of  any  testimony  given 
by  the  plaintiff  in  his  own  behaU.  A  verdict  was  rendered 
in  his  favor  for  $750,  or  about  one  quarter  of  his  claim. 
A  motion  was  made  upon  the  minutes,  and  the  exceptions 
taken,  to  set  aside  the  verdict,  and  for  a  new  trial,  which 
was  granted  upon  two  grounds,  relating  to  the  admission 
of  evidence.  On  appeal,  the  general  term  affirmed  the 
order,  but  for  other  and  different  reasons. 

The  trial  judge  specified  two  such  errors  as  the  ground 
of  his  action.  On  the  hearing,  after  the  plaintiff  had  de- 
scribed the  work  he  had  done,  he  was  asked  if  he  had  been 
paid  for  it.  To  this  inquiry,  the  defendant  objected,  as 
involving  a  personal  transaction  with  the  deceased.  The 
objection  was  overruled,  an  exception  taken,  and  the  wit- 
ness answered  "No."  The  answer  negatived  a  personal 
transaction  with  the  testator,  and  was  equivalent  to  a 
declaration,  that  neither  the  deceased  nor  his  administra- 
tor with  the  will  annexed  had  paid  for  the  services  ren- 
dered. But  while  the  objection  was  a  good  one,  the  evidence 
was  wholly  immaterial.  The  plaintiff  was  not  required  to 
prove  the  negative,  and  payment  was  an  affirmative  defense, 
the  burden  of  establishing  which  was  upon  the  defendant. 
No  evidence  in  that  direction  was  offered  or  given,  and 
striking  out  the  inadmissible  answer  would,  in  no  pos- 
sible respect,  affect  the  result  reached.  We  ought  not  to 
reverse  a  judgment  on  so  narrow  a  ground. 

The  trial  judge  further  held,  that  it  was  error  to  admit 
the  transcript  from  the  register's  office  of  New  York  of 
Van  Wyck*s  power  of  attorney.  When  first  offered,  it  was 
objected  to,  as  secondary  evidence,  and  as  no  proof  of  the 
original.  The  court  said,  **  It  is  no  proof  that  Van  Wyck 
executed  it ;  it  is  simply  proof  that  a  paper  of  this  kind 
is  on  record ; "  and  thereupon  overruled  the  objection,  and 
defendant  excepted.  The  plaintiff  then  testified,  without 
objection,  that  he  had  had  the  original  in  his  possession, 
but  had  lost  it,  and  on  a  careful  search  had  been  unable 
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to  find  ii  At  a  later  period  of  the  case,  the  power  of 
attorney  was  read  in  evidence,  against  an  objection  that 
there  was  no  proof  that  Van  Wyck  ever  executed  it  and 
the  paper  was  incompetent. 

By  the  revised  statutes  (voL  3,  6  ed.  p.  1151,  §  73)  a 
power  of  attorney,  authorizing,  as  did  the  one  in  question, 
the  conveyance  of  real  estate,  may  be  recorded  in  the 
clerk's  office  of  any  county  in  which  the  land  affected  is 
situated,  and  the  record  be  received  in  evidence  with  like 
effect  as  a  conveyance.  My  first  impression  was  that  there 
was  not  sufficient  proof  that  Van  Wyck  owned  land  situa- 
ted in  New  York  county,  but  a  careful  reading  of  the  evi- 
dence shows  that,  while  the  proof  was  not  direct  and 
pointed,  there  is  an  abundance  of  it  from  which  the 
natural  and  necessary  inference  of  such  locality  follows. 
The  Code  provides  (§  933)  that  a  transcript  from  a  tecord 
kept  ** pursuant  to  law"  in  a  public  office  of  the  State 
whose  incumbent  has  an  official  seal,  when  properly  cer- 
tified by  the  officer,  is  evidence,  as  if  the  original  was 
produced.  Under  these  provisions  the  transcript  was 
properly  received  in  evidence.* 

The  general  term,  in  affirming  the  order  for  a  new  trial, 
placed  no  reliance  upon  the  objections  thus  considered, 
but  rested  its  action  upon  the  much  more  serious  ground, 
that  the  plaintiff  was  permitted  to  state,  in  detail,  the  ser- 
vices he  rendered,  in  the  face  of  an  objection,  that  such 
proof  involved  a  personal  transaction  with  the  deceased. 
The  trial  judge  stated  distinctly  and  carefully  what  he 
intended  to  rule.  He  said  that  the  plaintiff  could  not 
tastify  to  an  employment  or  request,  but  where  that  was 
proved  by  other  evidence  the  party  might  describe  simply 
the  things  which  lie  did,  provided  such  acts  could  have 
been  done  in  the  absence  of  deceased,  and  without  his 
immediate  or  personal  participation.  Acting  upon  this 
basis,  the  court  excluded  all  evidence  of  visits  to  Van 
Wyck's  residence  or  of  facts  which  Van  Wyck,  if  living, 

*  See  George  ».  Toll,  39  How.  Pr.  497. 
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could  have  directly  contradicted  by  his  own  oath,  and 
limited  the  proof  to  independent  facts.  These  were  that 
plaintiff  collected  the  Erie  judgment,  the  Walsh  mortgage, 
and  the  assets  in  the  hands  of  the  committee,  and  to 
effect  those  results,  made  certain  calls  upon  the  com- 
mittee, and  his  attorneys,  and  examinations  of  records  in 
other  counties. 

The  only  objection  taken  was  a  general  one  to  the  ques- 
tion with  which  the  inquiry  began,  and  that  question  was: 
"  What  was  done  by  you — excepting,  of  course,  personal 
transactions,  or  communications  with  the  deceased,  Mr. 
Van  Wyck — from  the  time  you  first  commenced  your 
labor  down  to  his  death  ?  *  The  objections  were  thus 
phrased:  "  as  incompetent  and  calling  for  transactions 
with  deceased."  The  question  was  proper  in  form.  It 
called  for  no  objectionable  proof,  and,  if  any  was  proffared 
under  it,  the  defendant's  duty  was  to  object  specifically^ 
and  move  to  strike  out  so  much  of  the  answer  as  exceeded 
the  legitimate  scope  of  the  inquiry.  Nothing  of  this  kind 
actually  and  in  terms  occurred.  The  only  further  objec- 
tion taken  to  the  evidence  under  the  provision  of  the 
Code,  was  to  the  inquiry,  "  how  much  time  "  his  detailed 
services  occupied  ? 

At  the  close  of  the  case  there  was  an  exception  to  the 
charge  to  the  jury,  in  which  the  judge  explained  the  rea- 
sons why  he  permitted  the  plaintiff  to  testify  to  what  he 
did.  Whether  those  reasons  were  sufficient,  or  in  all 
respects  correct,  was  immaterial.  The  sole  question  was 
whether  any  of  the  evidence  objected  to,  and  admitted, 
was  competent  under  the  Code.  Some  of  it  we  think  was- 
Possibly  one  objection  might  be  treated  as  a  motion  to 
strike  out  an  answer.  To  the  inquiry,  proper  in  form, 
because  excluding  personal  transactions,  or  communica- 
tions, the  witness  said  :  **  I  went  to  Morris  &  Pearsall's 

*  See  Bristol  ©.  Sears,  3  i\r.  F.  Civ.  Pro.  328. 
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office,  and  got  the  papers  in  the  case  of  Van  Wyck,  by 
committee,  against  Ostermeyer  and  Brasher,  and  went  to 
Albany,  to  prepare  the  case  with  Judge  Hand,  for  the 
court  of  appeals."  The  record  adds :  "  Objection  to  this 
evidence  renewed,  as  calling  for  a  transaction  with  the 
deceased." 

\.,  If  we  indulge  in  the  latitude  of  treating  this,  which  is 

^^  the  sole  specific  objection  taken,  as  fairly  equivalent  to  a 

motion  to  strike  out,  we  are  still  of  opinion  that  the  two 
{:  facts    related    were    independent    facts,    in    which    tho 

'  ,  deceased  was  not  personally  participator,  and  which,  if 

living,  he  could  not,  for  that  reason,  have  contradicted. 
They  might  have  been  done  without  his  authority,  or 
knowledge,  as  were  some  other  acts  of  the  plaintiff,  and 
did  not  necessarily  involve  a  personal  transaction  with 
him.  When  that  inquiry  arose  by  reason  of  his  employ- 
ment,  or  request,  the  mouth  of  the  witness  was  closed.  If 
that  employment  or  request  in  any  manner,  or  to  any 
extent,  rested  upon  an  inference  drawn  from  the  charac- 
ter of  the  acts  done,  the  evidence  would  be  incompetent.* 
But  no  such  error  was  committed.  The  jury  were  expressly 
warned  against  it,  and  told,  "  Before  you  can  find  the  fact 
of  the  employment,  you  must  be'  satisfied  of  it  by  testi- 
mony other  than  his  own." 

On  this  state  of  the  record,  we  think  the  ruling  of  the 
trial  was  not  erroneous,  and  especially  for  the  reason 
that  the  facts  specifically  challenged  were  substantially 
proved  by  the  deceased's  own  written  communications. 

The  general  term  intimated  a  doubt  whether  defendant's 
counter-claim  was  not  erroneously  excluded.  The  court 
admitted  the  facts  as  a  defense  and  excluded  them  as  a 
counter-claim,  and  with  this  ruling  the  defendant  seema 
to  have  been  contented,  for  he  took  no  exception. 

*  Vide  Jacques  v.  Elmoro,  7  Hun,  675 ;  Burnett  v.  Noble,  & 
R-'d/.  69  ;  Fisher  r.  Verplanck,  17  Hun,  150  ;  Freeman  v,  Lawrence, 
43  y.  V.  Super.  (11  J.  i&  S.)  283;  Somerville  v.  Crook,  9  Hun,e6i; 
Clarke  v.  Smith,  46  Barb,  30 ;  Boss  v.  Boss,  6  Hun,  182. 
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The  orders  appealed  from  should  be  reversed,  and 
judgment  for  plaintiff  ordered  on  the  verdict,  with 
costs. 

All  concur,  except  Rapallo,  J.,  not  voting. 


BAUER,   RE3P0NDEOT,  V.  SOHEVITCH,  et   al., 

Appellants. 

SUPRE3£E     COUBT,     FlBST      DEPARTMENT,      GENERAL     TeRM, 

February,  1887. 
§§  559,  575. 

Undertaking  on  order  of  arrest — Amount  of -^Defects  in  not  jurisdio 

tional. 

Where  an  order  of  arrest  requires  that  more  that  one  person  be 
arrested  and  held  to  bail,  the  undertaking  given  to  procure  it, 
should  be  for  not  less  than  one-tenth  of  the  aggregate  of  bail  re- 
quired of  such  defendants.  Accordingly,— //<.'v</,  whore  an  order 
Tvas  granted  for  the  arrest  of  three  defendants  and  directed  that 
they  bo  held  to  bail  in  the  sum  of  $2,000,  that  an  undertaking: 
in  the  sum  of  Jg500  was  insufficient. 

Where  an  unJertaking  on  which  an  order  was  granted  for  the  arrest 
of  three  persons  was  conditioned  for  the  payment  of  the  sum 
therein  mentioned  to  the  defendants  or  either  of  them,— Held, 
that  it  was  insufficient ;  that  under  the  obligation  created  by  it, 
the  dsfeadants  could  only  secure  protection  in  case  judgment 
was  rendered  in  favor  of  the  three ;  for  if  a  judgment  was 
rendered  ai^nst  one,  and  in  favor  of  the  others,  the  undertaking 
would  protect  bat  one  .of  the  two  ;  that  it  should  have  provided 
for  the  payment  of  the  damages  which  each  of  the  defendants 
might  sustain  by  reason  of  the  arrest. 

An  undertaking  on  an  order  of  arrest  which  is  defective  in  form,  or 
insufficient  in  amount,  or  both,  may  be  amended  by  the  sub- 
stitution of  su3h  an  undertaking  as  the  nature  of  the  case  and 
Vol.  XI.— 28 
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the  proyisioQS  of  the  Code  of  Ciyil  Pjrocedure  require  Bhotild 
be  given. 
Where,  on  appeal  from  an  order  denying  motion  to  yacate  an  order 
of  arrest,  on  acconnt  of  defects  of  the  undertaking  on  ^ehich  it 
r  J       was  granted,  it  appeared  that  the  order  to  show  cause  on  which 
the  motion  was  made  did  not  specify  such  defects  ;  but  it  did 
not  appear  that  any  objection  was  taken  to  it  on  this  account  on 
the  hearing  of  the  motion,  it  will  be  presumed  that  it  was  heard 
and  disposed  of  without  reference  to  the  omissions  in  the  order  to 
show  cause. 
{Decided  Fcbrwiry  18,  1887. ) 

Appeal  from  order  denying  motion  to  vacate  order  of 
arrest. 

This  action  was  brought  to  recover  damages  for  the 
publication  by  the  defendant  of  an  alleged  libel  in  a  news- 
paper known  as  the  New  Yorker  Folks  Zntung,  consisting 
of  a  notice  calling  upon  workingmen  to  boycott  a 
hotel,  etc.,  kept  by  the  defendant,  on  account  of  his 
alleged  breach  of  faith  toward  waiters  employed  by  him. 
The  plaintiff  procured  an  order  for  the  arrest  of  the 
defendants  (three  in  number)  requiring  the  sheriff  to 
arrest  the  defendants,  and  hold  them  and  each  of  them  to 
bail  in  the  sum  of  $2,C00.  To  procure  this  order  of 
arrest,  ho  gave  an  undertaking  in  the  usual  form,  condi- 
tioned that  "  the  plaintiff  in  said  action  will  pay  all  costs 
which  may  be  awarded  to  the  defendants  or  either  of 
them,  and  all  damages  which  they  or  either  of  them  may 
sustain  by  reason  of  the  arrest  in  said  action  not  exceed- 
ing the  sum  of  $500."  The  defendants  were  arrested 
under  this  order  of  arrest,  and,  after  having  giving  bail, 
moved  to  vacate  the  order  of  arrest  on  the  ground  that 
the  plaintiffs  undertaking  was  insuffisient.  The  applica- 
tion was  denied,  and  this  appeal  taken  from  the  order 
thereupon  entered. 

Sim/m  Sultan  and  Theodore  SntrOy  for  defendants-appel- 
lants. 
The  undertaking  is   clearly  insufficient  in  amount  and 


V- 


CIVIL  PEOCEDURE  REPORTS.  435 

Bauer  v.  Schevitoh. 

does  not  meet  the  requirements  of  the  statute.  .  .  .  The 
Code  prescribes  that  the  sum  specified  in  the  undertaking 
"  must  be  at  least  equal  to  one-tenth  of  the  amount  of  the 
bail  required  by  the  order,  and  not  less  than  two  hundred 
and  fifty  dollars."  The  object  of  the  undertaking  is,  that 
"  if  the  defendant  recovers  judgment,  or  if  it  is  finally 
decided  that  the  plaintiff  was  not  entitled  to  the  order  of 
arrest,  the  plaintiff  will  pay  all  the  costs  which  may  be 
awarded  to  the  defendant  and  all  damages  which  he  may 
sustain  by  reason  of  the  arrest."  Code  Civ.  Fro,  §  559. 
In  this  case,  there  are  three  defendants ;  the  order  of 
arrest  requires  the  sheiiff  to  hold  each  of  thejn  to  bail  in 
the  sum  of  two  thousand  dollars.  According  to  section 
559  of  the  Code,  the  sum  specified  in  the  undertaking 
should  hare  been  *'  not  less  than  two  hundred  and  fifty 
dollars  "  as  to  each  defendant,  or  $750,  instead  of  $500. 
Each  defendant  is  entitled  to  the  indemnity  against 
damages  and  costs  prescribed  by  said  section  of  the  Code. 
.  .  .  The  aforesaid  defect  in  the  undertaking  is  juris^ 
dictional.  It  is  not  a  mere  irregularity,  but  rendered  the 
ordor  of  arrest  void  ab  initio.  The  language  of  the  Code  is 
that  the  judge,  *'  before  "  he  grants  the  order,  **  must" 
require  a  writtan  undertaking,  &c.  Godfrey  v.  Pell,  4 
N,  r  Civ.  Pro.  448 ;  Kroszinski  v.  Volkowicz,  1  N,  Y. 
Month.  Law  BvJL  89. 

Benjamin  Pattersony  ior  plaintiff-respondent. 

If  there  should  be  any  defect  in  the  undertaking,  it 
does  not  avoid  the  order  for  want  of  jurisdiction,  but  is 
subject  to  the  amendment,  and  is  an  irregularity  merely, 
which  defendant  could  waive,  and  for  which  the  court,  in 
the  exercise  of  its  discretion,  could  refuse  to  vacate  the 
order  of  arrest.  Irving  v.  Judd,  20  Hun,  562  ;  Kissam  v. 
Marshall,  10  Abb.  Pr.  424 ;  Pember  v.  Schaller,  58  Hoiv. 
Pr.  511 ;  Bellinger  v,  Gardner,  12  Id.  381 ;  Wilson  v. 
Allen,  3  Id,  369;  Schermerhom  v.  Anderson,  1  N.  Y.  430 ; 
Beach  v.  Southworth,  6  Barb.  173  ;  O'Shea  v.  Kohn,  33 


V 


436  CIVIL  PROCEDURE  REPORTS. 

Bauer  v.  Scbevitcb. 

Hun,  114.  The  defect,  if  any,  not  being  jurisdictional,  the 
court  was  not  bound  to  vacate  the  order  of  arrest,  and 
the  defendants  having  moved  upon  the  papers  upon 
which  the  order  of  arrest  was  granted  only,  and  not 
having  specified  the  irregularity  (if  any)  in  the  under- 
taking. Godfrey  v.  Pell,  4:  N.  T.  Civ,  Pro,  443 ;  General 
Rule  of  PradicCy  37. 

Daniels,  J. — ^The  application  to  set  aside  and  vacate 
the  order  proceeded  upon  the  insufficiency  of  the  under- 
taking given  on  the  part  of  the  plaintiff. 

There  are  three  defendants  in  the  action,  and  the  order 
directed  the  sheriff  to  arrest  them  and  to  hold  them,  and 
each  of  them,  to  bail  in  the  sum  of  $2,000.*  The  under- 
taking was  given  for  the  payment  of  such  costs  and  dama- 
ges as  the  defendants,  or  either  of  them,  might  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  of  $500. 

To  obtain  this  order  of  arrest,  section  559  of  the  Code 
of  Civil  Proceedure  required  the  undertaking  to  be  at 
least  equal  to  one-teenth  of  the  amount  of  bail  required  by 
the  order  ;  and  as  this  order  diractad  each  of  the  defendants 
to  be  held  to  bail  in  the  sum  of  $2,000,  it  is  very  clear  that 
this  undertakina:  was  not  ona-tonth  of  that  amount. 

By  section  575  of  the  same  Code,  it  has  also  been  pro- 
vided that  the  defendant  when  arrested  shall  be  discharged 
on  bail  consisting  of  an  undertaking  that  the  defendant 
to  be  discharged  will  at  all  times  render  himself  amena- 
ble to  any  mandate  which  may  be  issued  to  enforce  a 
final  judgment  against  him  in  the  action.  And  this 
undertaking  to  comply  with  the  order  of  arrest  would  neces- 
sarily be  given  in  the  sum  of  $2,000.  The  undertaking  given 
by  and  on  behalf  of  the  plaintiff  obligated  the  persons 
executing  it  to  pay  the  damages  mentioned  in  it  to  the 
defendants,  or  either  of  them.  And  under  the  obligation 
created  by  it,  they  all  could  only  secure  protection  in  case 
judgment  was  rendered  in  favor  of  the  three ;  for  if  judg- 
ment was  recovered  against  one  and  in  favor  of  the  others. 
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the  undertaking  would  protect  but  one  of  the  two.  What 
it  should  have  provided  for  was  for  the  payment  of  the 
damages  which  each  of  the  defendants  might  recover  by 
reason  of  the  arrest,  which  would  be  a  protection  if  judg- 
ment proceeded  in  favor  of  two  and  against  the  other- 
Neither  in  form  nor  amount  was  it  such  an  undertaking  as 
the  law  required  to  be  given  to  entitle  the  plaintiff  to  the 
order  which  was  made. 

But,  defective  as  it  is,  it  may  still  be  amended  by  the 
substitution  of  such  an  undertaking  as  the  nsLture  of  the 
case  and  these  provisions  of  the  Code  required  should  be 
given  (Irwin  v,  Judd,  20  Hnriy  562). 

The  order  to  show  cause  upon  which  the  motion  wps 
made  did  not  specify  the  defects  in  the  undertaking  as  it 
should  have  done,  but  it  d6es  not  appear  that  any  objec- 
tion was  taken  to  it  on  this  account  on  the  hearing  of  the 
motion,  and,  from  the  order  afterwards  entered,  it  has  to 
be  presumed  that  it  was  heard  and  disposed  of  without 
refsraac^  to  this  omission  in  the  order  to  show  cause. 

The  order  appealed  should  be  reversed  and  an  order 
made  setting  aside  the  order  of  arrest,  unless,  within  ten 
days  after  notice  of  the  decision,  the  plaintiff  shall  obtain 
and  as  practice  requires  that  to  be  done,  a  further 
undertaking  in  the  sum  of  one  thousand  dollars  con- 
ditioned to  pay  to  the  defendants  and  to  each  of  them 
the  damages  sustained  by  reason  of  the  arrest,  if  judg- 
ment shall  be  recovered  b}'  them,  or  either  of  them,  in  the 
action,  or  it  should  be  decided  that  the  plantiff  was  not 
entitled  to  the  order;  and  upon  such  an  undertaking 
being  given  and  the  payment  of  the  costs  of  opposing  the 
motion  and  the  appeal  within  the  time  already  mentioned, 
the  order  should  be  affirmed.  But  in  a  case  of  a  failure 
to  comply  with  these  conditions,  the  order  should  be 
reversed  and  the  order  of  arrest  vacated  with  like  costs. 


All  concurred. 
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MOKBISSET,  £T  AL.,    Ajs  Adjokibtbaxobs,  Era,  v. 

LEDDY  ET  AL. 

Supreme  Ooubt,  Fourth  Department,  Onondaga  CSountt, 

Special  Term,  December^  1836. 

§§  484, 1627. 

foreclosure — W7ien  two  causes  of  action  properly  joined  in  scone  com- 
plaint. 

CDwo  oaiuses  of  action  to  foreclose  two  mortgages  upon  the  same  real 
estate,  both  of  which  are  held  by  one  party  and  past  due,  but 
which  were  not  gi^enat  the  sam^  time,  nor  by  the  same  parties, 
and  which  are  accompanied  by  bonds  executed  by  different  per- 
sons, may  properly  be  joined  in  one  complaint,  where  it  is  alleged 
that  all  the  defendants  have,  or  claim  to  have,  some  interest  in  or 
li^n  upon  the  mortgaged  premises  subsequent  to  the  lien  ol  the 
mortgages  therein  described,  and  that  notwithstanding  that  the 
persons,  against  whom  a  deficiency  judgment  was  sought  on 
different  causes  of  action,  were  not  the  same. 

Two  or  more  causes  of  action  to  foreclose  mortgages  on  the  same  pro- 
I>erty,  the  parties  to  which  are  the  same,  may  properly  be  united 
in  the  same  complaint,  where  no  relief  for  deficiency  is  sought. 

{Decided  December  28,  1886.) 

Demurrer  to  complaint  by  defendant  John  Leddy,  on 
the  ground  that  two  causes  of  action  are  improperly 
joined  therein. 

The  action  was  brought  to  foreclose  two  mortgages 
upon  real  estate.  Both  were  held  by  plantiffs,  were  past 
due,  and  covered  the  same  property.  They  were  not 
given  at  the  same  time,  nor  by  the  same  parties.  They 
were  accompanied  by  bonds  made  by  the  mortgagors. 
Subsequent  grantees  of  the  mortgaged  premises,  by  assum- 
ing and  agreeing  to  pay  the  first  mortgage,  had  become 
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personally  liable  for  that  mortgage  debt  with  the  mortga- 
gor, and  the  deieudano,  John  Le J J^ ,  although  not  a 
mortgagor,  joined  in  the  execution  of  the  bond  accom- 
panying the  second  mortgage. 

The  complaint  contains  two  causes  of  action — one 
upon  each  bond  and  mortgage. 

In  each  cause  of  action,  it  was  alleged  that  all  the 
defendants  have    or  claim   to  have  some  interest  in  or 
lien  upon  the  mortgaged  premises,  subsequent  to  the  lie 
of  the  mortgage  therein  described.    In  the  first  cause  ( 
action,  it  was  also  alleged  that  a  portion  of  the  mortgagee 
premises  were   conveyed   to  John  Leddy,  the  defendan. 
who  demurs,  after  the  first  mortgage  was  given. 

The  defendant,  John  Leddy,  by  his  demurrer,  claims 
that  plaintiffs  cannot  in  this  action  foreclose  these  two 
mortgages  and  have  judgment  against  the  defendants  sep- 
arately for  deficiency  as  to  the  two  mortgages  according 
to  the  respective  personal  liability  of  the  several  defend- 
ants, 

W.  M.  Morriasey^  for  plaintiffs. 

M.  E.  Driscdly  for  defendant. 

"WnjJAMS,  J. — ^If  the  action  was  one  to  foreclose  the 
two  mortgages,  and  no  relief  was  sought  for  deficiency 
against  the  defendants  personally  liable  therefor,  then 
the  action  would  be  properly  brought,  and  the  two  causes 
of  action  could  be  properly  united  in  the  same  complaint 
{Code  Pro.  §167;  TImncui  on  Mort.  267,  eta;  Code  Civ, 
Pro.  §§  484,  1627). 

Both  causes  of  action  were  connected  with  the  same 
subject  of  action — the  real  property  covered  by  the 
mortgiiges — and  both  affect  all  the  parties  to  the  action. 
These  facts  are  alleged  in  the  complaint  and  are  there- 
fore admitted  by  the  demurer. 

If  the  action  was  one  to  enforce  the  bonds  and  per- 
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sonal  liability  of  the  defendants,  and  no  relief  was  sought 
foreclosing  the  mortgages,  then  there  would  be  an  im- 
proper joinder  of  causes  of  action,  because  both  causes  of 
action  would  not  affect  all  the  parties  to  the  action. 
Each  one  would  affect  only  part  of  the  parties  to  the 
action.         ' 

The  action  as  brought  does  seek  both  kinds  of  relief — 
the 'foreclosure  of  the  mortgage  and  the  recovery  of  judg- 
ments against  the  defendants  (liabJe  personally  therefor) 
for  deficiencies  resulting  from  the  foreclosure  of  the  two 
mortgages 

By  section  1627  of  the  Code  of  Civil  Proceedure,  it  is 
provided  that  in  an  action  brought  to  foreclose  a  mort- 
gage, any  person  who  is  liable  to  the  plaintiff  for  the  pay- 
ment of  the  debt  secured  by  the  mortgage  may  be  made  a 
defendant  in  the  action,  and  the  final  judgment  may 
award  paymeni  by  him  of  the  residue  of  the  debt  remain- 
ing unsatisfied  after  a  sale  of  the  mortgaged  property  and 
the  application  of  the  proceeds  pursuant  to  the  direc- 
tions contained  therein.  An  exception  is  thus  created  to 
the  rule  prescribed  in  section  484,  that  the  causes  of 
action  must  each  affect  all  the  parties  to  the  action  in 
order  to  permit  them  to  be  united  in  the  same  complaint. 
It  is  claimed  this  section  cannot  be  applied  and  made 
use  of  in  an  action  where  two  mortgages  are  being  fore- 
closed together,  and  where  the  personal  liability  is 
several,  a  liability  of  some  of  the  defendants  for  one 
mortgage  debt  and  of  other  defendants  for  the  other 
mortgage  debt 

It  is  said  by  counsel  there  are  no  authorities,  tlie  one 
way  or  the  other,  on  this  question  ;  that  the  question  is  a 
new  one.  I  have  not  been  able  to  find  any  authority  my- 
self upon  the  question,  and  must,  therefore,  determine  it 
without  precedent  and  according  to  my  own  judgment. 

The  object  of  the  provision  of  section  484  was  to 
enable  several  causes  of  action  to  be  joined  in  the  same 
complaint  and  to  be  litigated  in  the  same  action,  and  thus 


CIVIL  PKOCEDUEE  EEPORTS.  441 


Morrissey  v.  Leddy. 


avoid  several  actions  and  unnecessary  cost  and  expense. 
It  was  provided,  however,  that  the  causes  of  action  should 
each  affect  all  the  parties  to  the  action. 

There  was  an  exception  to  this  last  provision,  which 
referred  to  mortgage  foreclosure  actions,  and  section  1627 
provided  the  bond  and  mortgage  might  be  enforced  in  the 
same  action,  although  the  general  rule  prescribed  by 
section  i84  was  thus  daviated  from — that  each  cause  of 
action  should  affect  all  the  parties  to  the  action.  The 
object  of  this  provision,  like  the  other,  was  to  save 
multiplicity  of  actions  and  avoid  unnecessary  expense 
and  cost. 

The  action  under  this  last  provision  is  one  to  foreclose 
a  mortgage.  The  enforcement  of  the  personal  liability  is 
merelv  an  incident  to  the  real  cause  of  action  under  this 
branch  of  the  Code  of  Civil  Procedure,  and  I  can  ])erceive 
no  reason  why  the  section  should  not  be  held  to  author- 
ize the  enforcing  of  the  personal  liability  of  the  defend- 
ants in  a  case  where  two  mortgages  are  being  foreclosed 
as  well  as  where  one  alone  is  involved. 

It  may  also  be  said  there  are  especial  reasons  in  this 
case  why  all  the  matters  involved  in  the  action,  as  com- 
menced, should  be  settled  and  determined  in  this  one 
action.  First,  in  1856,  a  bond  and  mortgage  for  83,600 
was  given.  To  these  John  Leddy  was  in  no  way  a  party. 
In  1857,  however,  he  became  owner  of  some  of  the  mort- 
gaged property.  From  time  to  time  other  parties  became 
liable  for  this  mortgage  debt,  and  finally^  in  1^579, 
another  bond  and  mortgage  weye  given,  the  mortgage 
covering  the  same  property  and  John  Leddy  joining  in 
the  bcmd.  John  Leddy,  it  will  be  seen,  is  therefore  a 
necessary  party  to  an  action  brought  to  foreclose  the  first 
mortgage  He  is  interested  in  protecting  the  part  of  the 
property  that  was  deeded  to  him  by  compelling  a  sale  of 
the  other  part  first,  and  he  has  an  equitable  interest  in 
luiving  the  first  bond  paid  by  persons  who  have  become 
liable   therefor,  it  may  be,  to  the  exclusion  of  saving  the 
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mortgaged  property  or  some  paort  of  it>  to  the  end  that  so 
much  oi  it  as  pos;iible  maybe  left  to  be  sold  upon  the 
second  mortgage,  and  so  save  him  from  liability  upon  the 
bond,  wholly  or  in  part.  Especially  is  this  so,  if,  as  it 
may  be  claimed,  he  joined  in  the-  bond  merely  as  a  surety 
for  the  mortgagors,  the  owners  of  the  mortgaged  prop- 
erty. 

These  suggestions  may  have  no  real  bearing  upon  the 
legal  question  involved,  but  they  lead  one  to  inquire 
what  possible  interest  John  Leddy  can  have  in  separating 
these  causes  of  action  and  increasing  the  cost  and  expense 
which  are  so  liable  to  result  to  his  injury  in  the  end. 

My  conclusion  is  that  the  demurrer  should  be  over- 
ruled, and  an  order  entered  accordingly,  directing  judg- 
ment for  plaintiff,  with  leave  to  defendant  Jolin  Leddy  to 
answer  on  payment  of  costs* 

Let  formal  order  be  prepared  by  plaintifis'  counsel, 
and  submitted  to  defendant  s  counsel  for  approval  as  to 
form,  and  to  me  for  signature. 


WATSON  V.  PHYFE  et  al. 

Supreme  Coubt,  First  Departmekt,  New  Yoee  County, 

Chambers,  March,  1887. 

§977. 

JVeic  trial — Notice  qf  tried  not  necessari/ — Right  to  have  case  restored  io 

calendar^ 

Where  a  new  trial  is  ordered  on  appeal  from  a  judgment,  either 
party  has  an  absolute  right  to  have  the  case  placed  on  the  day 
oalendar  for  trial,  without  iilmg  a  new  note  of  issue,  and  a  new 
Dotioe  of  trial  is  not  necessary. 

(Decided  Mardi  7, 1887.) 
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Motion  to  restore  this  cause  to  the  calendar  of  the 
court,  and  placed  upon  the  day  calendar  thereof. 

The  opinion  states  the  facts. 

C.  N.  B(yvc€,  Jr.  {Ai-novx,  Bitch  &  Woodford^  attorneys), 
for  defendant  and  motion. 

George  U,  Curtis^  for  plaintiff,  opposed. 

Andrews,  J. — Plantiff  s  counsel  is  mistaken  in  suppos- 
ing that  the  court  has  any  discretion  in  regard  to  granting 
or  denying  this  motion.  The  action  has  been  once  tried, 
ar.d  upon  such  trial  the  complaint  was  dismissed.  On 
appeal,  the  de  ision  of  the  court  below  was  reversed  and 
a  new  trial  ordered.  The  defendant  desires  that  a  new 
t:ia,l  should  be  speedily  had,  but  the  plaintiff  wishes  the 
new  trial  postponed. 

It  is  perfectly  well  settled  that  in  a  case  like  this 
either  party  has  a  right  to  have  the  case  placed  on  the 
day  calendar  for  trial.  It  is  not  a  question  of  whether  the 
action  shall  have  a  preference,  which  is  addressed  to  the 
discretion  of  the  court,  but  a  matter  of  absolute  right. 

There  has  been  some  difference  of  opinion  in  regard  to 
the  status  of  an  action  which  has  been  once  tried,  and 
where,  on  appeal,  a  new  trial  has  been  ordered.  Section 
977  of  the  Code  provides  that  in  this  district  an  action 
once  noticed  for  trial  shall  remain  on  the  calendar  until  it 
has  been  disposed  of  Whether  an  action  which  has 
been  tried  has  been  disposed  of,  depends  upon  whether 
an  appeal  is  taken,  and  upon  the  disposition  of  such 
appeal  which  is  made  by  the  general  term.  If  a  new  trial 
is  ordered,  the  case  cannot  be  said  to  have  been  disposed  of* 

In  cases  of  this  character,  it  is  considered  by  some  of 
the  judges  that  the  action  is  to  be  regarded  as  holding 
the  same  position  as  though  it  had  been  marked  generally 
reserved,  and  that  either  pai-ty  has  the  right  to  have  it 
put  on  the  day  calendar  on  two  days'  notice.  It  is 
thought  by  others  that  in  cases  of  this  character  the  action 


iU  CIVIL  PEOCEDURE  REPORTS. 


Howe  V.  Welch. 


must,  in  this  district  as  well  as  ia  others,  be  re-noticed  for 
trial  and  a  new  note  of  issue  filed  with  the  clerk. 

So  far  as  I  am  aware,  however,  it  has  always  been  held 
that  in  cases  of  this  description  either  party  has  a  right  to 
have  the  case  placed  on  the  day  calendar.  An  order  must 
therefore  be  entered  directing  the  clerk  to  place  this  action 
on  the  day  calendar.     The  order  will  be  settled  on  notice. 


(^  HOWE,    Judgment    Ckeditor,    v,  WELCH,    Judgment 

k'  '  Debtor. 

I* 

i:^  City  Court  of  New  York,  Special  Term,  March,  1887. 

^  §§  854,  2442,  2443,  2444,  2457. 

*■% 

'K 

r 

>■  SapplenienUtry  proceedings — Reference  in — Refusal  of  vritness  to  submit 

<;  ,  to  examination-^Contempt. 

*:  The  right  of  a  judge  granting  an  order  for  examination  in  proceed- 

»-  iags  supplementary  to  execution,  to  appoint  a  referee  to  take 

t;.  the  testimony  of  the  debtor  and  the  right  of  a  party  to  such  pro- 

ceedings to  examine  witness,  is  undoubted. 

^  One  upon  whom  a  subpoena  issued  by  a  referee  duly  appointed  in 

proceedings  supplementary  to  execution,  requiring  her  to  appear 

^  and  testify  as  a  witness,  was  duly  served,  who  ai>pears  in  obedi- 

ence thereto,  but  refuses  to  be  sworn    as  a  witness,  and  leaves 

i;  the  room  where  the  reference  is  being  held,  in  direct  disobedi- 

ence of  the  order  of  the  referee,  under  advice  of  her  counsel,  is 
clearly  guilty  of  a  contempt  of  court. 

\  (Decided  Mirrch  14,  1887.) 

Motion  to  punish  Hattie  B.  Welch,  for  refusal  to 
'  testify  as  a  witness  in  proceedings  supplementary  to  exe- 

C  cutiou. 

'  The  facts  are  stated  in  the  opinion. 
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Nelson  S.  Spencer  (Stickney  &  Skepard,  attorneys),  for 
judgment  creditor  and  motion. 

Cited,  as  to  power  of  the  referee  to  issue  subpoena: 
Code  Civ.  Pro,  §§  854,  2436,  2442,  2^444 ;  Knowles  v.  De 
Lazere,  8  N.  Y,  Civ.  Pro.  386.  As  to  witness's  conduct  being 
a  contempt :  Reynolds  v.  Parkes,  2  Dcm.  399. 

« 

Albert  A.  Abbott,  for  judgment  debtor  and  witness, 
opposed. 

Hall,  J. — The  proceeding  supplementary  to  execution 
herein  was  duly  instituted,  and  the  same  was  directed  to 
proceed  before  a  referee  named  in  the  order.  The  ref- 
eree duly  issued  a  subpoena  requiring  the  witness  to 
appear  and  testify,  as  he  was  authorized  to  do  by  section 
854  of  the  Code.  The  subpoena  was  duly  served  upon 
the  witness,  and  she  appeared  in  obedience  to  it,  but 
refused  to  be  sworn  as  a  witness,  and  left  the  room  where 
the  reference  was  bsing  held,  in  direct  disobedience  to 
the  order  of  the  referee,  under  the  advice  of  defendant's 
coimsel. 

It  was  clearly  a  contempt  of  caurt  for  the  witness  to 
refuso  to  be  sworn,  and  it  was  also  a  conte  Jipt  for  her  to 
leave  the  room,  contrary  to  the  oral  direction  given 
directly  to  her  by  the  referee  (§  :i^457.  Code  Civ.  Pro.). 

There  can  be  no  question  of  the  right  of  the  judge 
granting  the  order  for  examination  to  appoint  a  referee 
to  take  the  testimony  of  the  debtor  (Code,  §  2442),  nor  of 
the  right  of  the  party  to  examine  witnesses  (Code,  §  2441). 

Section  2443  does  not  apply  to  an  order  of  reference  to 
examine  the  debtor  or  witnesses  in  the  proceeding,  but 
applies  only  to  incidental  questions  of  fact  arising  at  any 
stage  of  the  proceeding  before  a  judge  to  whom  the  order 
is  returnable  ;  this  is  the  plain  reading  of  the  section. 

There  can,  therefore,  bo  no  question  but  that  the  wit- 
ness is  guilty  of  a  contempt,  and  it  remains  only  to  deter- 
mine what  punishment  should  bo  inflcted. 
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She  claims  to  have  afcted  nnder  the  advice  of  connseL 
She  was  not  entitled  to  counsel  as  a  witness,  but  she  took 
the  advice  of  defendant's  counsel.  This  she  had  no  right 
to  do,  but  she  might,  and  probably  did,  believe  that  she 
had  such  right.  The  counsel  misinterpreted  the  law  in 
giving  such  advice  ;  but  I  am  inclined  to  think  that  he 
acted  in  good  faith  in  the  matter.  By  reason  of  such 
advice,  and  the  witness  leaving  the  referee's  room,  the 
plaintiffs  counsel  has  lost  his  time  before  the  referee,  suad 
has  been  compelled  to  make  this  motion. 

the  witness  is  adjudgedguilty  of  contempt,  and  is  fined 
the  sum  of  $20,  to  be  paid  to  the  plaintiffs  attorney,  and 
is  directed  to  appear  for  examination  before  the  justice  at 
special  term,  on  Monday,  March  14,  at  1:30,  and  in-defouk 
thereof  xi  commitment  will  issue. 


IjTNCH,  Responixent,  v.  WALSH,  Appellant. 
-CrrY  CouBT  of  New  Tore,  General  Teem  Mabch,  1887. 

•§§  546,  54a 

J^leading — Striking  oxd  irrelevafit  and  redundant  maUer — Making  com' 
plaint  more  definite  ^nd  certain — Penalty /or  not  obeying  order 

so  to  do, 

A  denial,  in  aa  answer  to  a  complaiiit  in  an  aefcLon  for  rent,  that  the 
defendant  is  indebted  to  the  pliiintiff  in  the  sum  claimed,  is 
irrelevant,  and,  where  it  forms  a  part  of  an  entire  defense,  cannot 
be  reached  by  demurrer,  and  should  be  stricken  out  bjr  motion. 

IVhere  the  answer  in  an  action  for  rent  of  real  property  admitted 
that  the  defendant  hired  -the  premises  described  in  the  complaint 
and  occupied  the  same  for  some  time,  but  denied  having  hired 
and  occupied  the  same  for  the  time  therein  mentioned,  the  defend- 
ant is  properly  required  to  make  the  answer  more  definite  and 
oertain  as  to  the  timeJie  occupied. the  premises. 
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Where  in  sach  a  case 'the  defendant  fails  to  make  his  answer  more 
definite  and  certain,  pursuant  to  an  order  requiring  him  to  do  so, 
the  court  has  juiisdiction  to  moke  an  order  precluding  him  from 
gi^4ng  evidence  upon  the  trial  **of,  concerning,  contradicting  or 
tending  to  contradict  '*  the  allegation  of  the  com^daint  as  to  the 
time  he  occupied  the  premisefftherein  described. 

(  Decided  March  plo,  1887.; 

Appeal  by  defeiidaDt  from  an  order  of  tbe  special  term 
striking  matter  ont  of  his  answer  as  irreleTant  and  requir- 
ing of  the  defendant  to  make  such  answer  more  definite 
and  certain,  and  from  order  precluding  the  defendant 
from  giving  evidence  of  the  defense  he  was  required  to 
make  more  definite  ^nd  certain  on  account  of  kis  failure 
so  to  do. 

The  complaint  set  forth  three  causes  of  action,  the 
first  of  which  was  as  followB :  **  For  a  first  cause  of  action, 
that  heretofore  and  prior  to  Septemb?.r  1, 1882,  ihe  defend- 
ant rented  from  the  plaintiff  a  portion  of  certain  premises 
at  No.  80  West  Broadway,  in  the  City  of  New  York,  and 
entered  into  the  occupancy  thereof,  and  continued  to 
occupy,  hold,  U33  and  enjoy  the  same  up  to  and  including 
the  month  of  March,  1885 ;  that  the  sum  of  $8  per  month, 
being  §240  for  the  term  from  September  1, 1882,  to  March 
31, 1885,  was  a  reasonable  rent  for  said  premises  for  said 
term,  but  the  defendant  has  not  paid  said  sum  or  any 
part  thereof" 

The  first  paragraph  of  the  defendant's  answer  was  as 
follows :  **  First,  he  denies  being  indebted  to  the  plaintiff 
in  the  sum  of  $210  claimed  in  the  first  paragraph  or  cause 
of  action  of  the  complaint.  He  admits  having  hired  the 
premises  for  $S  per  month,  and  having  occupied  the 
same  for  some  time ;  but  denies  having  hii*ed  and 
occupied  the  said  premises  for  the  time  in  the  complaint 
mentioned ;  and,  except  as  admitted  or  denied,  denies  the 
other  allegations  of  said  first  cause  of  action.'*  In  the 
sixth  paragraph  of  the  answer,  the   defendant  denied 
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each  and  every  other  allegation  in  the  complaint,  except 
those  bofore  admitted  or  denied  in  the  answer.  On 
November  23,  an  order  was  made,  upon  motion  after 
argument,  by  the  special  term  of  the  city  court  of  New 
York,  striking  out  the  words,  "  he  denies  being  indebted 
to  plaintiff  in  the  sum  of  $240,  claimed  in  the  first  para- 
graph or  cause  of  action  in  the  complaint,"  as  irrelevant 
and  redundant,  and  requiring  the  defendant  to  make  his 
answer  more  definite  and  certain,  by  stating  the  time  he 
occupied  the  premises  de3crib3J  in  the  first  cause  of 
action  contained  in  the  complaint.  The  defendant  failed 
to  maka  his  answer  more  definite  and  certain,  and  on 
December  29,  1836,  an  order  was  entered  precluding  the 
defendant  from  giving  evidence  upon  the  trial  **  of,  con- 
cerning, contradicting  or  tending  to  contradict "  the  alle- 
gation of  the  complaint  that  the  defendant  occupied  the 
premises  therein  described  from  prior  to  September  1, 
1882,  to  March  31,  1885. 

Thomas  Brennmi,  for  defendant-appellant. 

The  defendant  denied  being  indebted  to  plaintiff  in  the 
sum  of  $240,  claimed  in  the  first  cause  of  action,  it  was 
a  denial  of  plaintiff  s  claim,  and  put  in  issue  plaintiff's 
right  to  recover  the  $240  alleged  to  be  due.  It  was  a  ma- 
terial alleg  ition  of  defense,  and  "was  not  "  irrelevant,  re- 
dundant and  immaterial."  See  Walter  v.  Fowler,  83  N.  Y. 
621.  Where  there  is  a  semblance  of  defense  or  cause  of 
action,  set  up  in  a  pleading,  it  cannot  be  stricken  out  as 
being  "irrelevant  or  redundant."  Bangs  v.  Allan  Na- 
tional Bank,  H3  How.  Pr.  1.  "  Matter  which  is  merely  evi- 
dence, and  not  defense,  will  be  stricken  out  as  irrelevant 
or  redundant."  The  order  made  December  29, 1886,  should 
not  have  been  granted.  It  prevents  the  defendant  from 
giving  evidence  upon  the  trial,  concerning,  contradicting 
or  tending  to  contradict  the  allegation  of  the  complaint  as 
to  occupancy.  This  order  deprives  the  defendant  of  the 
right  to  offer  evidence  on  the  triaL     It  is  believed  that 


jr-' 
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this  could  not  be  lawfully  done,  and  it  should  be  reversed. 
The  complaint  makes  the  time  of  occupancy  both  definite 
and  certain,  namely,  from  September  1,  1882,  to  March 
31,  1885.  This  is  positive  and  certain  enough,  and 
defendant  could  not  make  it  more  so,  and  if  the  plaintiff 
proves  the  facts,  he  can  recover. 

Hy.  Huffman  Browne,  for  plaintiff-respondent. 

The  motion  to  strike  out  the  first  phrase  in  the  first 
paragraph  of  the  answer,  which  reads  as  follows  :  **  He 
denies  being  indebted  to  the  plaintiff  in  the  sum  of  $?40, 
claimed  in  the  first  paragraph  or  cause  of  action  of  the 
complaint,"  was  properly  granted.  This  is  not  a  denial 
of  any  fact  alleged  in  the  complaint,  but  merely  a.  denial 
of  a  conclusion  of  laW;  which,  although  it  is  deducible 
from  the  facts  therein  alleged,  is  not  contained  in  the 
complaint.  The  denial  of  a  conclusion  of  law  raises  no 
issue.  Kav  v,  Churchill,  10  ^W>.  N.  C.  83.  The  Code 
authorizes  a  denial  of  "  a  material  allegation  of  the  com- 
plaint"  or  a  statement  of  "  new  matters  constituting  a  de- 
fense or  counter-claim."  Code  Civ.  Pro.  §  500.  A  denial 
of  indebtedness  is  not  a  denial  of  a  material  allegation 
(Drake  i\  Cockroft,  4  E.  D.  Smjith,  34 ;  S.  C,  1  Aib.  Pr.  203  ; 
10  Hoiv.  Pr.  377),  and  is  not  a  sufficient  denial.  Piersou 
V.  Oooley,  1  Code  li,  91.  Matter  out  of  which  no  cause  of 
action  or  defense  could  arise  between  the  parties  is  irrel- 
evant. Lee  Bank  v.  Kitching,  11  Abb.  Pr.  435 ;  S.  C,  1 
Boaio.  664. 

The  order  requiring  that  the  first  paragraph  of  the 
defendant's  answer  be  made  more  definite  and  certain  by 
stating  the  time  the  defendant  occupied  the  premises 
described  in  first  cause  of  action  was  properly  granted. 
Code  Civ.  Pro.  §  516 ;  Heywood  v.  City  of  Buffalo,  14  N. 

The  order  precluding  the  defendant  from  proving  the 
defense  which  he  was  required  to  and  failed  to  make  more 
definite  and  certain  should  be  affirmed.    It  is  well  settled 
Vol.  X.— 29 
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that  where  a  defenlant  fails  to  serve  a  biil  of  partienlArs 
as  reqair-^  i  b v  an  order  therefor,  the  court  will  exdade 
proof  of  the  fa?:s  as  to  which  particulars  were  required. 
;  D^lcrht  r.  Girm^iiia  Life  Ins.  Ca,  84  X  r.  507 ;  Whitehan  i 
Plattsburg  R  K.  Co.  r.  Myers,  16  Alh.  Pr.  X.  S.  34.  The 
rule  where  the  answer  is  required  to  be  made  more  defi- 
nite an  1  certain,  and  the  reasons  for  the  granting  the  re- 
lief are  the  same.  See,  as  to  nature  and  oSce  of  bill  of  par- 
ticulars, Note  on  Bill  of  ParticuLirs,  2  X,  T.  fVr.  Pro,  240- 
S-re  also  McKinneT  r.  McKinnev,  12  Hoic.  Pr.  22.  If  the 
court  had  merely  stricken  out  th3  words  '*  some  time,"  as 
the  defendant's  attorney  claims  it  should  hare  done,  or 
even  it  had  stricken  out  the  clause  containing  that  word, 
the  failure  of  the  defendant  to  obey  the  order  requiring  him 
to  make  his  answer  more  definite  and  certain  would  haTe 
resulted  in  a  positive  advantage  to  him,  for  the  drag-net 
denial  of  "  each  and  everv  other  alleiyation  "  contained  in 
paragraphs  1  and  6  of  the  answer  would  then  have  put  in 
issue  every  alleviation  of  the  first  paragraph  of  the  com- 
plaint The  only  adequate  relief  was  that  granted  by  the 
court ;  to  hold  that  it  had  not  power  to  grant  it  will  be  to 
hold  that  the  court  is  without  power  to  enforce  its  own 
order  in  a  case  like  the  present 


Eheuch,  J. — The  order  dated  December  29,  1836,  is 
conditional  only.  The  court  below  had  the  jurisdiction 
to  make  such  an  order  upon  the  refusal  or  failure  of 
defendant  to  comply  with  its  former  order ;  and  I  am 
inclined  to  the  opinion,  therefore,  that  in  the  present  case, 
unless  the  first  order  should  be  found  erroneous,  both 
orders  should  be  sustained. 

The  matter  objected  to  as  irrelevant,  was  properly 
stricken  out  as  such,  for  the  reason  that  it  stated  no 
issuable  fact  in  an  issuable  form ;  the  same  being  alleged 
as  an  entire  defense,  could  not  be  reached  by  demurrer  ;* 

*  A  demurrer  lies  only  '^  to  a  counter-claim  or  a  defense  consisting 


CIVIL  PROCEDURE  HEPOETa  451 


Lynish  v,  Walaji. 


and  the  denial  contained  in  the  sixth  clanse  of  the  answer 
afforded  ample  protection  to  the  defendant.  It  is  quite 
clear  that  the  discretion  of  the  court  below  was  properly 
exercised  in  requiring  the  defendant  to  make  more  defi- 
nite the  expression  "  some  time,"  referring  to  his  admis- 
sion of  occupancy  of  the  premises,  for  the  rent  of  which 
plaintiff  seeks  to  recover.  The  order  should  be  affirmed, 
with  costa 


ELlll,  J.,  coxicuired. 


of  new  matter."  Code  Civ.  Proc,  $"494.  Where  no  new  matter  is  set 
up  in  an  Answer  a  demurrer  does  not  lie  to  it.    Smith  v.  Greening, 

2  Sitnd/.  702  ;  Ketoham  v.  Zerega,  1  R  B.  Smith,  553  ;  Thomas. i?. 
Harrop,  7  IIoiq,  Pr,  57 ;  People  t?.  Barker,  •  8  Id,  ^58  ;  Beilaj  v. 
Thomas,  8  Id  266 ;  Lund  t*.  Seaman*s  S.  Bank,  37  Barb,  124  ;  Bioe 
V.  O'Connor,  10  Ahli.  Pr.  362 ;  Maretzek  v.  Caiddwell,  19  Id  35. 
New  matter  is  that  which  admits  and  avoids  the  cause  of  action  set 
up  in  the  complaint  and  constitutes  or  is  intended  to  constitute,  a 
defease.    Gilbert  v..  Cram,  12  Hoir.  Pr,  455  ;  Badde  p.  Bnckgaber, 

3  Duer,  684 ;  Brazil  v.  Isham,  12  If,  F.  9  ;  Bellinger  r.  Oraigue,  31 
Btrb,  537 ;  Carter  v.  Koszley,  14  Abb.  Pr.  147  ;   Walrod  t?  Bennett, 

6  Barb.  144.  It  is  matter  extraneous  to  the  ntatter  set  up  in  tiie 
complaint  as  the  basis  of  the  cause  of  action.     Manning  v.  Winter, 

7  Hun,  482.  Matter  which  merely  denies  essential  fdlegations  of  the 
complaint  is  not  new  matter.  Badde  v,  Buckgaber,  3  Diter,  684.  An 
ansnf er  which  denies  a  fact  or  conclusion  of  law,  which,  although 
not  expressly  alleged  in  the  complaint,  is  to  be  implied  from  ayer- 
meuts  contained  in  it,  does  not  set  up  new  matter.  Stoddard  v 
Onondaga  An.  Con.,  12  Barb,  573.  A.  demurrer  wiH  not  lie,  in  any 
case,  to  matter  in  the  answer  which  goes  merely  in  denial  of  the 
complaint.  Ketcham  v,  Zerega,  1  E,  D,  Smith,  553 ;  and  see  cases 
cited  supra,  A  demurrer  will  not  lie  to  any  but  a  separate  defense. 
Cobb  V,  Trazee,  4  How.  Pr,  413 ;  Welsh  v,  fiazelton,  14  Id.  a7. 
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THE  GEBMAN  AMEBICAN  BANK  v.  CHAMPLIN 

and  another. 

County  Court  of  Erie  County,  March,  1887. 

§§  417,  421,  520. 

Fclioing    papers^-^WJien    Twt    necessary — Pleadings^^WTiat   address 

shotdd  be  tiierecnu 

Where  an  ans^v^r  and  the  verification  taken  together  were  more  than 
two  folios  in  length,  but  neither  taken  alone  contained  two  folios, 
— Ileld^  that  tiiej  were  not  required  to  be  folioed;  that  the 
answer  and  yerification  were  not  one  paper  and  should  not  be 
taken  together  in  determining  how  manj  folios  they  contained. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party  making 
it,  and,  where  it  is  the  only  notice  of  appearance  in  the  case,  the 
attorney  must  add  his  office  address  to  his  signature  ;  otherwise 
he  need  not. 

Where  an  answer  was  subscribed  by  the  defendant's  attorney,  and 
there  was  indorsed  on  the  back  of  it,  after  it  was  fold^,  the  title 
of  the  action ;  the  name  and  address  of  the  defendant's  attorney, 
and  immediately  thereunder  a  notice  of  appearance,  which  was  also 
subscribed  by  the  defendant's  attorney,  but  to  which  his  address 
was  not  added, — Held,  that  the  answer  and  notice  of  appearance 
fully  complied  with  the  requirements  of  the  Code  of  Civil  Proce- 
dure in  respect  to  the  signature  and  address  thereon,  and  gave  the 
plaintiff  all  the  information  he  desired  or  was  entitled  to. 

(Bedded  Mardi  4,  1887.; 

Motion  by  defendant  to  vacate  and  set  aside  a  judg- 
ment entered  herein  by  plaintiff  as  for  want  of  an  answer. 

The  facts  appear  in  the  opinion. 

A.  (7.  De  Witt,  for  defendant  and  motion. 

Fred,  Oriner,  for  plaintiff,  opposed. 
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Hammond,  Co.  J. — Defendant  served  her  answer  upon 
the  last  day  for  service,  which  was  returned  by  plaintiff 
within  twenty-four  hours,  but  after  the  expiration  of  the 
twenty  days  for  service,  with  the  following  indorsement : 

*'  This  answer  is  respectfully  returned  to  you  within 
the  time  limited  so  to  do,  upon  the  following  grounds. 
First,  it  does  not  comply  with  rule  19  of  the  general  rules 
of  practice,  in  that  the  same  is  not  folioed.  Second,  it 
does  not  comply  with  section  421  of  the  Code  of  Civil 
Procedure  in  that  you  have  failed  to  add  your  office 
and  post-office  address  to  your  signature.  Third,  your 
notice  on  the  answer  is  defective  on  the  same  point." 
Dated,  signed,  etc 

The  answer  was  not  folioed,  but  it  was  less  than  two 
folios  in  length ;  but  the  answer  and  the  affidavit  of  veri- 
fication, taken  together,  are  over  twoioUoa. 

Eule  19  only  requires  pleadings,  affidavits,  etc.^  exceed- 
ing two  folios  in  length  to  be  folioed.  Neither  the  answer, 
nor  the  affidavit  of  verification  were  required  to  be  folioed 
by  this  rule,  as  neither  contained  two  folios.  The  conten- 
tion of  the  plaintiff  that  both  must  be  tal:en  together, 
and  are  only  one  paper,  I  think  cannot  be  maintained. 

Section  417  of  the  Code  of  Civil  Procedure,  in  prescrib- 
ing the  requisites  of  a  summons,  among  other  things,  says: 
"  And  it  must  be  subscribed  by  the  plaiutiflF's  attorney, 
who  must  add  to  his  signature  his  office  and  post-office 
address,  and,  if  in  a  city,  street  and  number/'  etc. 

Section  421^  among  other  things,  provides:  "^  notioe  or 
plecLding  so  served  must  be  subscribed  by  the  defendant's 
attorney,  who  must  add  to  his  signature  his  office  address, 
with  the  particulars  prescribed  in  section  417,"  eta 

It  will  be  observed  by  a  careful  reading  that  section 
421  provides  for  the  appearance.ot  the  defendant ;  and  this 
may  be  either  by  a  notice  or  service  of  a  copy  of  demurrer 
or  answer,  and  in  either  case  the  defendants  attorney 
must  add  his  office  address,  etc. :  because,  it  being  the 
appearance  of  the  defendant,  the  plaintiff  must  be  informed 
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of  the  office  address,  etc.,  of  the  defendant's  attorney ; 
while  section  520  provides  for  a  pleading,  which  is  not  an 
appearance,  and  only  requires  that  it  shall  ''be  subscribed 
by  the  attorney  for  the  party;"  and  does  not  require 
any  other  or  farther  addition  than  the  signature  of  the 
attorney. 

Takiiig  thes&  provisions  of  these  sections  together, 
we  are  plainly  led  to  the  conclnsion,  that  a  pleading 
must  be  subscribed  by  the  attorney  for  the  party ;  and^ 
when  such  pleading  is  the  only  notice  of  appearance,  then 
the  attorney  must  add  his  office  address,-  etc.,  to  his  sig- 
nature, otherwise  he  need  not. 

In  this  case  the  answer  was  properly  subscribed,  and 
upon  the  back  of  the  paper,  after-  it  was  folded,  was 
indorsed  the  title  of  the  action,  and  the  name  and  address 
of  the  defendant  s  attorney,  and  inmwdiately  beneath 
this  was  a  notice  of  appearance,  which  was  also  subscribed 
by  the  defendant's  attorney,  but  the  c^ee  address  was 
not  added  beneath  this.  I  think  this  was  not  necessary, 
as  it  was  written  in-  full  immediately  preceding  it,  and 
gave  the  plaintifiTs  attcMrney  all  the  information  he  desired, 
or  was  entitled  tc^  and  must  be  held  taJi>e  a  full  compli- 
ance with  the  requkements  of  the  sections  of.  the  Code 
above  referred  to  (Falkner  v.  N.  Y.  etc  R  B.,  100  N.  T. 
86;  Schiller  V.  Maltbie,  11  Civ.  Pro.  304). 

Motion' granted,  with  $10  costs  to  the  defendant.. 
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ABATEMENT  AND  BEVITAL— Effect  of  death  of  plaintiff  in 
foreclosure  action  before  entry  of  judgment 267 

When  action  should  bo  revived  before  entry  of  judgment. . .  257 

When  report  of  referee  to  compute  amount  due  does  not 

authorize  entry  of  judgment  without  revival 257 

When  judgment  void  because  rendered  after  party  thereto 

died 257 

ACTION— An  action  may  be  commenced  in  the  name  of  a  per- 
son of  unsound  mind  before  ho  is  judicially  declared  such. . . .  383 

ADVERSE  POSSESSION—Occupation  of  land  under  tax  lease 
does  not  constitute 392 

When  entry  under  invalid  deed  constitutes 392 

What  necessary  to  constitute,  as  against  owner  of  fee 392 

See  **Ejeotmbnt." 

ALIEN— May  take  real  property  as  heir,  subject  to  being  de- 
feated by  the  State. 295 

See  *•  Escheat;"  **  Paktition." 

AliLOWANCE-See  "  Costs." 

AMENDMENT -See  "Distbiot  Cotjrts  in  the  CrrT  of  New 
ToBK ;"  *'  Divorce;"  ••  Cotjbt op  Common  Pleas  ;"  "  Misnombb;" 
'•  Pleadings." 

ANSWERr- See  "Pleadings." 

APPEAL— Cannot  be  taken  direct  from  New  York  city  court  to 
court  of  appeals 67 

Mode  of  reviewing  orders  in  supplementary  proceedings 

and  the  practice  relating  thereto  are  the  same  as  if  the  orders 

had  b.en  made  in  an  ordinary  action. 416 
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A  party  whoaTails  himself  of  piovisions  in  bis  fayor  con- 
tained in  an  order,  thereby  waives  the  right  to  appeal  from 
other  provisions  therein  which  are  adverse  to  him 418* 

Instance  of  a  case  in  which  conditional  acceptance  of  a  favor 

granted  by  an  order  was  held  to  be  a  waiver  of  the  right  to 
appeal  therefrom 418 

When  order  denying  motion  to  resettle  order  not  reviewed 

on  appeal 354 

Provisions  inserted  in  order  by  consent  not  reviewable  on 

appeal 354 

Undertaking  absolntely  essential  to  perfect  appeal  from 

surrogate's  decree  revoking  letters  testamentary  and  removing 
a  testamentary  trustee  from  office  and  requiring  a  testamentary 
trustee  to  pay  or  deposit  money 338 

Time  to  make  and  servo  case  on  appeal  should  not  be  granted 

after  time  to  appeal  has  expired,  where  appeal  has  notb^en 
perfected 338 

Incompetent  evidence  which  in  no  manner  affects  the  result 

of  an  action  is  not  ground  for  reversing  the  judgment 433 

Appeals  from  orders  are  for  the  purpose  of  determining  the 

amount  of  costs  regarded  merely  as  motions 416 

liVhere  an  order  to  show  cause  why  an  order  of  arrest  should 

not  be  vacated  did  not  specify  the  defects  for  which  it  was 
sought  to  be  vacated,  but  it  did  not  appear  that  any  objec- 
tion was  taken  on  this  account  on  the  hearing  of  the  motion, 
it  will  be  presumed  that  the  motion  was  heard  and  disposed  of 
without  reference  to  the  omissions  in  the  order  to  show  cause.  .433 

Objection  to  testimony  after  it  is  given  may  possibly  be 

treated  as  a  motion  to  strike  it  out 423 

Where  a  question  was  properly  framed  and  called  for  no 

questionable  proof,  if  any  is  proffered  under  it,  the  defend- 
ant's duty  is  to  object  specifically  and  move  to  strike  out  so 
much  of  the  answer  as  exceeded  the  legitimate  scope  of  the 
inquiry 423 

Order  denying  motion  to  canoel  lis  pendens,  when  not  dis- 
turbed on  appeal 104 

See  **  Contempt  ; "  **  Surboqate." 


AFPEABANCE— Instance  of  a  notice  of  appearance  held  to 
fully  comply  with  the  requirements  of  the  Code  in  respect  to 
signature  and  address 452 

AltBEST— When  disposing  of  property  for  the  purpose  of  i^ay- 
ing  a  debt  amounts  to  a  disposition  of  property  with  intent 
to  defraud  creditors 304 

Amount  of  undertaking  on  order  of  arrest 432 
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UndertakinginsTifficient  i  J  amoant  or  defectiye  in  form,  may 

be  amended  by  snbsfcituting  a  snffioient  undertaking 432 

-^^  See  **  Impiosonment.  " 

ASSESSMENT  -See  '<  Costs." 

ATTACHMENT— What  amounts  to  non-xesidenoe  ^thin  tbo 
meaning  of  the  statute  authorizing  the  granting  of  an  attach- 
ment on  that  ground 86 

See  "  PijEaoikgs,  Coniplnnt" 

ATTORNEY  AND  CLIENT— Compensation  of  attorney  gov- 
erned by  agreement  with  client 189 

—  Such  agreement  must  be  just  and  fair 189 

When  upheld  and  enforced : 189 

When  agreement  between,  not  void  under  law  against  cham- 
perty and  maintenance 189 

^  Agreement  valid  between,  cannot  be  attacked  by  third  par- 
ties   ..«.« 186 

When  employment  of  attorney  ends  with  termination  of 

action 106,  326 

When  cannot  accept  money  in    settlement   of  claim  and 

release  the  same ', 327 

When  judgment  debtor  may   show   that  appearance  of 


attorney  for  him  in  action  was  unauthorized 283,  310 

—  When  not  chargeable  with  costs  although  interested   in 
recovery 90 

—  When  presumed  to  have  authority  to  collect  bond 327 

—  See  *'ATTOfansY*8 Lien;"  "Costs." 


ATTORNEY'S  LIEN— When  pieventfl  set-off  of  judgments  re- 
covered in  the  same  action  on  different  causes  of  action 137 

When  cannot  be  avoided  by  payment  of  judgment  to  sheriff  187 

Attaches  to  judgment  and  the  proceeds  thereof,  into  whoso- 

ever's  hands  they  may  come,  and  cannot  be  affected  by  any 
settlement  between  the  parties,  either  before  or  after  judgment  147 

•——For  costs  does  not  rest  upon  possession,  but   can   be 

actively  enforced 147 

Distinction  between  general  or  retaining  lien,  and  lien 


upon  judgment  recovered  by  attorney 147 

Instance  of  case  in  which  lien  was  not  lost  by  consent  to 


payment  of  judgment,  and  attached  to  a  mortgage  purchased 
with  its  proceeds,  and  was  not  lost  by  the  transfer  of  such 

mortgage  to  a  third  person 147 

Extends  to  attorney's  whole  compensation 189 

Attaches  to  cause  of  action  for  tort 189 

Rule  prior  to  amendment  of  Code  of  Civil  Procedure 189 

When  not  affected  by  settlement  between  the  parties 189 

When  satisfaction  of  judgment  set  aside  because  of 189 
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Mode  of  enforcing 189 

BANKRUPTCY-  See  *  *  IsJUKcnoN." 

BIXiL  OF  PABTICULABS  -Office  of,  is  not  to  apprise  defend- 
ant of  the  nature  of  pLuntifTs  proof,  or  the  names  of  his  wit- 
nesses      li 

Of  what  ordered,  in  action  of  slander M 

CHAMPERTY  AND  MAINTENANCE -See  '' Attobnet  and 

CliIBNT.** 

CITY  COURT  OF  NEW  YORK— Appeal  from  cannot  be 
taken  direct  to  court  of  appeals 67 

Act  authorizing  snch  an  appeal  nnconstitntionol 67 

CODE  OF  PROCEDURE— So  much  of  section  317  as  provided 
for  the  granting  of  disbursements  in  a  reference  of  a  claim 
against  an  administrator,  has  not  been  repealed 298 

CODE  OF  CIVIL  PROCEDURE ->The  amendment  of  sections 
190  and  191,  authoriziDg  appeal  from  city  court  of  New  York 
direct  to  court  of  appeals,  is  unconstitutional 67 

COMMISSION —When  may  issue,  to  take  testimooj  of  witness 
in  another  State,  on  reference'of  claim  against  decoJ<:nt  in  sur- 
rogate's court , , 50 

COMPLAIN!— See  "Pleadings." 

CONTEMPT -Perjury  is  not  a 267.  273 

Surety  upon  undertaking  on  appeal  who  falsely  testifies  to 

his  responsibility  upon  his  justification  as  such,  cannot  be 
punished  as  for  a  civil  contempt 267,  273 

At  common  law  a  party  to  an  action  and  not  representing  a 

party  as  an  agent  or  attorney,  could  not  bo  punished  as  for  a 
contempt  for  perjury  committed  in  such  action 273 

An  act  which  is  not  a  private  contempt  and  is  not  enumer- 
ated among  criminal  contempts,  is  not  a  contempt  at  all 273 

One  appearing  in  obedience  to  subpoena  issued  in  supple- 
mentary proceedings,  by  a  referee,  but  refusing  to  be  sworn  as 
a  witness,  and  leaving  the  room  where  the  reference  is  held,  in 
direct  disobedience  of  the  order  of  the  referee,  is  guilty  of  a 
contempt. 44ii 

Where  power  of  a  judge  to  make  an  order  is  doubtful,  its 

disregard  should  not  be  punished  as  a  contempt 349  note 

—  In  supplementary  proceedings,  by  whom  punished 278 

Power  of  court  to  strike  out  pleading  because  of 7 

Exercise  of  such  power  in  action  for  divorce 7 

—  Not  necessary  that  order  in  such  case  adjudge  party  guilty 

of  contempt ;  sufficient  if  he  in  fact  is  guilty 7 

CONSTITUTIONAL  LAW-Meaning  of  **law  of  the  land,"  in 
Art.  1,  { 1,  N.  y.  State  Constittttiou 172 
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Meaning  of  "  cine  process  of  law/'  in  fifth  amendment  to 

United  States  Constitntion 172 

S?B  **  Code  op  CmL  Prooedubb.  " 

OONTXNUXNa  ACTiOif-See  ''Abatement  and  Rkvival." 
CORPORATION— Action  against  trnstee  of,  for  failnre  to  file 

anonal  report  is  for  a  penalty 215 

Subscriptions  to  stock,  when  due 42 

—  When  foreign  and  whenjdomestic 61 

Sao  **  Evidence  ;"  ''LnaTATiosrB  to  Actions  ;"  "  PusADiKCiS, 

Complaint " 
COSTS— Right  of  snccessfol  party  to  reference  against  executor 

or  admioistrator  to  costs  and  disbursements 298,  801,  not$ 

When,  if  question  of  title  to  land  does  not  come  in  question, 

defendant  entitled  to  costs 325 

The  question  of  title  to  land  does  not  come  in  question  in 

an  action  by  a  landlord  against  his  tenant  for  breach  of  cove- 
nants contained  in  the  lease. 325 

When  party  not  required  to  pay  costs  as  the  condition  of 

being  relieved  from  his  own  mistake 304 

When  sucessf  ol  party  entitled  to  term  fees,  although  he  has 

not  noticed  cause  for  trial 319 

What  costs  cannot  be  paid  out  of  proceeds  of  estate  of  dece- 
dent sold  for  payment  of  debts 115 

Motion  to  charge  person  beneficially  interested  in  action 

with 106 

Notice  of  such  motion,  on  whom  served 106 

When  attorney  not  chargeable  with 90 

When  Code  of  Civil  Procedure  applies  to  costs  of  action 

begun  before  its  enactment 90 

When  allowance  refused  in  action  to  recover  over-payment 

of  assessment 54 

Amount  of  costs  allowed  executor  for  preparing  accounts. .  115 

Amount  of  costs  on  an  appeal  from  an  order  made  in  pro* 

oeedings  supplementary  to  execution,  committing  a  defendant 
for  contempt,  are  motion  .costs,  that  is,  $10  and  disbursements  416 

Witness  fees.    What  must  be  shown  to  entitle  party  to  tax. .  160 

When  travel  fees  not  allowed 160 

See  "  Atiobnet's  Lien." 

COUNTER-CI-AIM-See  "Pmsawngs." 
COUNTY  JUDGE— See  "  Sttpplementaet  Pbooeedikob." 
COURT  OF  COMMON  PLEAS-Has  constitutional  right  to 
review  judgment  of  city  court  of  New  York  before  an  appeal 

to  the  court  of  apx>eals 67 

-^  Power  of,  to  permit  amendment  of  pleadings  in  action 
removed  to  it  from  a  district  court 217,  220,  note 
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CBEDIT0B.*8  VTLL—It  jt^fitu^  tbe  pmpeitj  of  a  jodgineiii- 
dditor  sitxiale  vithont  the  SUie  maj  be  remdied  br,  and  that 
a  court  maj  bj  jaJ^ment  appoint  a  zeceiTcr  and  direct  the 

jndgmoit'debtor  tooonrey  to  Lim 3^ 

DEATH— See  "  Abatocest  a5I>  RErrvAifc** 

PXED  -When  conveja  to  the  center  of  the  street 239 

When  inconsistency  in  course  or  distance  in  description  of 

bwd  conveyed  must  yield  to  starting  point 239 

DEFAULT — When  pleading  stmck  ont  for  failnre  to  perform 
oondition  on  which  defsudt  was  opened,  and  defendant  per- 
mitted to  answer 7 

One  who  has  accepted  leare  to  defend  after  his  defanlt,  is 

bonnd  by  the  order  granting  such  leave,  and  cannot  tho'e- 

af  ter  insist  that  the  terms  are  iircgnlar 421 

When  costs  not  imposed  as  condition  of  granting  favor 304 

DJSFUI 1TIOK8  -Debto 115 

•<  Dne  process  of  law,"  in  fifth  amendment  to  United  States 

Constitntion. 172 

Domicile 36 

Grand  jury 172 

"  Jnst  and  fair, "  in  Code  Civ.  Pro.,  {  2203 227 

<<Law  of  the  land,"  in  Art   1,  {  1,  New  York  State  Con- 

stitntion 172 

Legacies 115 

Life  tenant 155 

Possession  of  land 239 

'*  Report,"  as  naed  in  section  763  of  the  Code  of  Civil  Pro- 
cedure  * 257 

Residence 86 

DEMUBBEB  -  See '  PLdCADniGS. " 
D£P08ITIOK-See  ''Cokmission." 
DISBUBSEMEVTS-  See '  <  Cosra.'* 

DI8C0VE&Y— Application  for,  after  issue  joined,  must  show 
that  it  is  sought  to  aid  applicant  to  prove  his  cause  of  action 

or  defense 41d 

'—  May  be  had  at  instance  of  adversary  after  issue  joined,  and 
oh  grounds  other  than  those  specified  in  rule  14  of  the  su- 
preme court 418 

Motion  papers  failing  to  show  or  allege  that  books,  dis- 
covery of  which  is  sought,  will  furnish  evidence  which  will 
aid  the  applicant  to  establish  his  cause  of  action,  and  which 
show  no  excuse  for  the  omission  of  definite  allegations  are  in- 

suflScient 413 

DISTRICT  COURT  IN  THE  CITY  OF  NEW  YORK— Duty 
and  power  of,  to  permit  amendment  of  pleadings 217 


INDEX.  461 

—  See  "  CotTBT  OF  CJommon  Px^eas.  " 

DIVOBCE -When  order  of  reference  in  action  for,   may  be 

amended  mtnc  pro  tunc .^ 94 

—  Tb.e  practice,  where  issnes  in  a  divorce  case  aro  referred  to 
take  testimony  and  report,  stated 94 

See  '*  CoNTBBiPT ;"  *'  Impbtsonment." 

DOmCILE— Distinction  between,  and  residence. .- 36 

—  See  Beszdence. 

DO  WEB— One  of  several  distinct  parcels  of  land  in  which 
widow  is  entitled  to  dower,  constituting  one-third  of  the  real 
property  of  which  dower  is  to  be  admeasured,  may  be  set  off 
to  her  in  satisfaction  of  claim  for  dower  in  the  several  pieces 
of  property 359 

The  rule  at  common  law,  stated 359 

Instance  of  case  in  which  this  was  held  to  have  been  prop- 
erly done 859 

EJTECTICEKT,  ACTION  OF— What  proof  of  defendant's  pos- 
session sufficient 239 

Demand,  when  not  necessary 239 

Damages  recoverable  where  plaintiff*s  title  extends  to  center 

of  the  street 239 

When  raibroad  company  ejected,  not  liable  for  acts  of  an- 
other company  previously  in  possession 239 

Plaintiff  in,  must  depend  for  success  on  strength  of  Lis  own 

title,  not  on  the  weakness  of  that  of  his  adversary 392 

Must  have  and  prove  right  to  immediate  possession,  and 

that  he  was  seized  or  possessed  of  the  premises  in  question. . .  292 

When  party's  possession  will  be  presumed 392 

When  proof  of  paper  title  and  of  actual  possession  in  plaint- 
iff's grantor  shows  sufficient  legal  seizin  and  possession  . . .  892 

Upon  application  for  new  trial  after  final  judgment  upon 

trial  of  an  issue  of  fact,  party  seeking  new  trial  must  pay  all 
costs  and  damages  other  than  for  rents  and  profits,  or  for  use 
and  occupation,  awarded  his  adversary 367 

Is  not  required  to  pay  mesne  profits 867 

Note  on  New  Trial  in  Action  of  Ejectment 368 

ESCHEAT— Effect  of  law  of,  on  title  of  alien  resident  to  real 
property 295 

See  "  PABTrnoN.*' 

ESTOPPEL— When  joint  debtors  treated  as  aepante  debtors, 
and  estopped  from  insisting  that  they  are  joint  debtors. 20 

SVIDEKCE— Instance  of  an  action  to  recover  balance  of  sub- 
Boription  to  stock  of  corporation,  held  incompetent  and  im- 
material  ,,, 42 
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When  ieftiimoDy  of  party  taken  on  fonner  tiialmaj  be  naed 
because  ho  has  since  become  incompetent 20 

—  When  testimony  taken  on  trial  of  action  maj  be  nsed  on  the 
trial  of  a  snbaeqnent  action,  although  the  parties  are  not  pie- 
ciflely  the  same 20 

When  referee  may  discredit  iFitneas 1^ 

—  Proof  of  plaintiff's  title  not  necessary  in  action  by  landlord 
for  breach  of  covenant  contained  in  lease 325 

—  In  a  proceeding  for  the  probate  of  a  will  irhich  a  widow  and 
her  daughter  were  both  interested  in  sustaining,  thedanghter 
cannot  object  to  testimony  of  the  mother  as  to  oonyeisationfl 
with  the  deceased  ;  they  are  not  adrersa  parties 164 

—  In  snch  a  case,  one  demanding  thexnx)dnction  of  a  witness 
waives  all  objections  to  his  incompetency 164 

Testimony  to  show  that  widow  of  decedent  was  not  Tirtuooa 
b^ore  her  marriage  with  him  is  immaterial  in  proceeding  for 
probate  of  will 164 

A  certified  transcript  from  a  register's  office  of  a  power  of 

attorney,  when  properly  received  in  evidence 423 

In  an  action  Against  an  administrator  for  services  rendered 

his  decedent,  defendant  cannot  testify  to  employment  or  re- 
quest by  such  decedent 423 

Where  employment  or  request  proved  by  other  evidence,  de- 
fendant may  describe  simply  the  things  he  did ;  provided  such 
acts  could  have  been  done  in  the  Absence  of  the  decedent,  and 
withouthis  personal  participation 423 

lastance-of  testimony  held  not  incompetent. . .  ^ 423 

See  "Appeal." 

EXECUTION— On  a  motion  to  .set  aside  an  execution  under 
which  real  property  has  been  advertised  for  sale,  it  is  not 
necessary  to  determine  whether  the  judgment  is  a  lien  on  such 
property,  as,  if  it  is  not  no  interest  willpass  on  the  sale. 421 

Lease  of  real  property  for  term  often  years  is  a  chattel  real, 

and  as  such,  is  subject  to  lien  of  judgement  recovered  against 
lessee  for  ten  years  after  filing  of  the  judgment-roll  if  the  same 
is  properly  docketed 321 

— ^-  A  leasehold  interest  having  less  than  three  years  to  run, 
although  the  lease  was  originally.forten  years,  is  not  real  prop- 
erty within  the  provisions  of  the  Code  relating  to  sale  of  real 
property  under  execution ;  and  would  therefore  be  sold  xmder 
execution  as  personal  property ;  and  the  title  thereto  upon  such 
a  sale  vests  immediately  in  the  purchaser 321 

——  Stay  of,  anapends,  duxing  its.oontinu&aGe^  the  running  of  the 
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Btatatorj*  term  of  sbcty  *di^  giyen  tothesberifrfor  executing 
the  process 371 

Limitation  upon  right  cf  sheriff  to  hold  execution,  is  for 

the  benefit  both  of  the  sheriff  and  of  the  judgment  creditor. . .  371 

Defense  in  action  against  sheriff  for  not  returning. 371 

EXECUTOR  AKD  ADMINISTBATOK— When  not  neces> 
sary  to  cito  non-resident  on  application  for  letters  of  adminis- 
tration   250 

Eflfect  of  non-residence  on  right  to t 250 

Where  a  wife  dies  intestate,  leaying  her  husband  and  an 

only  daughter  surviving,  her  husband  has  the  better  right  to 
administer  on  her  estate 250 

Where  it  is  not  necessary  to  cite  a  non-resident  on  an  appli- 
cation for  letters  of  administration,  letters  may  be  granted  to 
the  petitioner,  notwithstanding  such  non-resident,  if  residing 
within  the  State,  would  have  had  a  better  right  thereto  ;  and 
this,  althoui^h  such  non-resident  filed  a  petition  for  letters  of 
administration  after  tho  filing  of  the  first  petition ,  and  before 
the  granting  of  letters 250 

The  petition  filed  by  a  non-resident  has  no  relevancy  in  tho 

first  proceedings,  except  as  to  what  it  may  declare  respecting 
the  petitioner's  residence .250 

When  executor  may  give  good  title  under  power  of  sale 315 

When  debts  of  decedent  are  an  implied  charge  upon  his 

real  estate 315 

When  testator's  property  cannot  be  sold  for  the  payment  of 

his  debts  and  funeral  expenses 315 

Instance  of  a  case  in  which  executor  was  held  to  bo  guilty  of 

maladministration  in  defending  suits  brought  against  the 
estate 115 

Extent  of  account  of  trust  estate  required  of  personal  repre- 


sentative of  deceased  executor  and  administrator 211 

—  To  whom  should  be  required  to  deliver  trust  property 211 

—  What  trust  property  required  to  be  delivered 211 

Cannot  be  sued  in  representative  capacity  upon  tnu^sactions 


subsequent  to  his  testator's  death 115 

When  action  against,  to  enforce  attorney's  lien   properly 

brought  against  administrator  personally 147 

See  "Costs;"  "Evidencb." 

FINDINGS-When  the  fin  ling  that  the  plaintiff's  relations  to 
the  family  of  a  decode  at  were  affectionate  and  kindly,  like 
those  of  a  daughter,  not  inconsistent  with  the  finding  that  she 
performed  work,  labor  and  services  at  the  decedent's  request, 
a  domestic  in  his  family 298 
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FOIilonfO— Where  an  answer  and  a  renficaiicRi  thereto,  taken 
together,  exceeded  two  folios  in  length,  bat  neither  contained 
two  folios.— Held,  that  they  were  not  required  to  be  folioed. .  452 
P0BECI*0SURB— Where  property  sold  at  sale  shonld  be  deliy- 

ered  to  purcha.ser 307 

See  •*  Abatzmest  asu  REVivAii ;"  "Mobtoagk" 

FORXS&  DETERMIHATIOK— Sec  "  Res  Adjtdicata." 
FRATJD-See  **  Abbbst  ;"  •*  Itpbisosmest." 

OBAKI)  JXTBY-IJefined. 172 

Is  not  a  part  of  the  conrt  or  nnder  its  control,  although 

under  its  instmction,  and,  in  a  sense,  its  assistant 172 

Is  dissolved  by  final  adjonmment  of  court,  bnt  is  not  ad- 
journed by  temporary  adjournment  or  recess  of  court 172 

-*^  May  reconsider  its  own  actions  at  same  session    172 

GTJASBIAH  AD  LITEM— See  "Pleadinos,  Verijiadion." 

HABEAS  CORPUS  -What  may  be  inquired  into  on 172 

When  validity  of  b:-nch  warrant  and  indictment  on  which 

issued  may  be  inquired  into 172 

Every  officer  having  power  to  grant  a  htl^(ts  corpus  may 

exercise,  in  the  forms  prescribed  by  law,  all  the  powers  of  the 
king's  bench  in  England  and  the  supreme  court  of  this 
State,  and  the  fact  that  the  impnsonment  is  under  a  warrant 
issued  out  ofa  court  of  general  jurisdiction  upoa  an  indictment 

found  by  a  grand  jury  thereat  does  not  change  tho  rule 172 

To  authorize  the  discbarge  on,  of  a  i^rson  imprisoned 

under  a  bench  warrant  issued  upon  an  indictment  against  him, 

the  warrant  and  indictment  must  bo  absolutely  void 172 

HTTSBANB  AND  WIFE-See  "DivoBCEr  **Doweb." 
IMPBISONICENT -Discharge  of  insolvent  judgment-debtor 
from,  under  section  2200  et  seq.  of  the  Code  of  Civ.  Pro.,  when 

refused 227 

Debtor's  proceedings  must  have  been  just  and  fair 227 

When  not  just  and  fair  227 

What  use  of  property  will  prevent  discharge 227 

When  failure  to  account  for  money,  asserted  to  have  been 

obtained  by  duress  from  plaintiff  and  for  which  judgment 

was  rendered,  will  not  prevent  discharge 227 

The  occasion  and  history  of  the  Stillwell  act,  stated 227 

When  person  imprisoned  under  order  of  arrest  in  action  for 

separation,  not  discharged  under  section  111  of  the  Code  of 

Civil  Procedure 55 

When  person  imprisoned  under  order  of  arrest  in  action  of 

replevin,  not  discharged  under  section  111 58 

—  Defendant  who  has^ven  bail  under  Code  Civ.  Pro.  {  573, 
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sobd.  3,  is  not  in  fact  nor  in  oontemplation  of  law  a  prisoner  ; 
and  cannot  be  discharged  from  imprisonment  nnder  Code 

Civ.  Pro.,  i  111,  as  amended  by  Laws  of  1886,  chap.  672 407 

—  Section  111  of  the  Code  of  Civil  Procedure  applies  only  to 

defendants  actnallj  confined  in  jail  or  within  jail  liberties 407 

Granting  a  motion  to  relievo  defendant  from  liability  to 


arrest  on  the  ground  that  execution  agaiust  his  person  was  not 
been  issued  within  three  months  after  the  entry  of  judgment, 
rests  in  the  discretion  of  the  court 404, 407 

—  Instance  of  case  in  which  motion  denied 407 

—  It  seems,  that  defendant,  to  be  entitled  to  make  such  a 
motion,  need  not  now  be  in  custody 404,  407 

Application  should  be  denied  wherever  reasonable  cause  is 


shown  ;  and  the  absence  of  neglect  on  the  part  of  the  judg- 
ment creditor  is  such  reasonable  cause 404 

See  "  Abrest  ; "  "Habeas  Cobpus." 

INDICTICEK'T— Not   void    because  found  during  temporary 
adjournment  or  recess  of  court 172 

Not  void  because  charge  had  been  previously  considered 

by  grand  jury  at  same  session  and  dismissed  and  then  recon- 
sidered without  direction  of  court 172 

It  seems,  that  if  direction  of  court  were  necessary  its  absence 


would  be  a  mere  irregularity 172 

INFANT— When  guardian  ad  litem  of,  not  party  to  action 1 

See  ** PiAADiNas,  Verification" 

INJUNCTION— Restraining  proceedings  under  execution — 
where  court  has  jurisdiction  of  the  matter  and  the  parties,  is 
obligatory  upon  them,  and  must  be  obeyed 374 

When  granted  to  stay  summary  proceedings 321 

Power  of  United  States  court  in  bankruptcy  to  grant 372 

Not  granted,   where  there  is  an  adequate  remedy  at  law . .    310 

-- —  Soe  *'  Sttumary  Pbooeedinos.  " 

INSANITY— When  judgment  not  reversed  because  of  plaint- 
iff's   283 

When  proof  of  insanity  sufficient  to  authorize  recovery  of 

sick  benefits  from  a  mutual  benefit  society,  not  sufficient  to 
require  dismissal  of  action 283 

Action  may  be  brought  in  name  of  person  of  unsound  mind 

who  has  not  been  judicially  declared  to  be  incompetent. 283 

INSOLVENT  DEBTOB— See  '*  Imfhisgnment.'' 

JOINDEB  OF  ACTIONS— Instance  of  two  causes  of  action  to 
foreclose  mortgages  properly  joined 438 

When  two  or  more  causes  of  action   to  foreclose   mort- 

Voii.  X.--80 
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gages  <m  the  samepropertj,  the  parties  to  vfaich  are  the  same, 

maj  be  properlj  united  in  the  same  complaint 438 

JOIVT  BEBTOBS— When  joint  indebtedneaa  becomes  aeTCial.     20 
JUDGICEVT— When  mistake  in  name  of  defendant  not  cored 

by 187 

How  entered,  where  two  jndgments  for  different  amoonts 

fomid  against  joint  tori  feasors  in  same  action 200 

When  leave  to  defend  after  entry  of,  does  not  affect  its 

Taiidit J 421 

When  statement  for  confession  of,  insufficient 141 

losufficiency  of,  renders  jaJ^msnt  void 141 

How  affected  by  plaintiff's  insanity 283 

May  be  attacked  by  subsequent  judgment  creditor 141 

See  **  Abjlte^sest  asd  Revival;"  ••Attobkbt  asd  CuEirr  ;" 

**  A'ctobney's  Lien  ;  "  **  Scbbogate's  Coubt." 
JUDGMENT  DEBTOH— Title  of,  to  property,  how  affected  by 

levy  thereon  under  execution 372 

JUBISDICTION-See  •*  Supreme  Coubt." 

JtrSTICE'S  COUBT -When  amendment  of  pleading  should  be 

allowed 327 

Action  uay  be  changed  from  one  in  tort  to  one  on  con- 
tract   327 

When  answer  to  be  verified 11 

Form  of  verification. 11 

JjANDLiOnD  AlfD  TENANT-In  an  action  by  landlord 
against  tenant  for  breach  of  covenant  in  lease  the  question  of 

title  to  land  does  not  come  in  question 325 

See  "Costs;"  "Leasb;  "  "Pleadings;"  "Summabt Pro- 
ceedings." 
LEASE— Of  real  property  for  term  of  ten  years  is  a  chattel  real, 
and,  as  such,  subject  to  lien  of  judgment  recovered  of  lessee  for 
ten  years  after  filing  of  the  judgment-roll,  if  the  same  is  prop- 
erty docketed 821 

A  leasehold  interest  having  less  than  three  yaars  to  run,  al- 
though the  lease  was  originally  for  ten  years,  is  not  real  prop- 
erty within  the  provisions  of  the  Code  relating  to  sale  of  real 
property  under  execution  ;  and  would,  therefore,  be  sold  under 
execution  as  personal  property ;  and  the  title  thereto  upon  such 

a  sale  vests  immediately  in  the  purchaser 321 

See  "Adverse  Possession  ;  "  **  Landlobd  and  Tenant." 

LIFE  TENANT— When  order  for  production  of,  not  made 155 

Cannot  be  made  where  the  prior  estate  was  held  by  one  who 

was  not  a  life  tenant  proper,  in  the  legal  and  technical  sense  of 
that  term 155 
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A  ieoant  for  life  of  real  estate  is  one  to  vhom  lands  or  tene- 
ments are  granted  or  devised,  or  to  which  he  derived  title  by 
operation  of  law  for  the  term  of  his  own  life  or  the  life  of 
another *. 155 

Instance  of  a  case  in  which  the  estate  created  by  a  will  was 

not  a  life  estate  but  a  contingent  fee*. 155 

What  questions  may  be  tried  in  a  proceeding  for  the  pro- 
duction of  a  life  tenant 155 

lilMITATIOK'S  TO  ACTION'S— When  cause  of  action  to 
recover  balance  of  subscription  to  stock  in  manufacturing 
corporation,  barred  by  statute  of  limitations 42 

When  such  cause  of  action  accrues 42 

See  **  MoRTOAOB." 

IjIS  PENDENS— Bight  to  file  statutory ,  and  provisions  of  statute 
to  be  strictly  followed  in  all  essential  requirements 104 

When  not  canceled 104 

* Beviewing  decision  of  motion  to  cancel 104 

MISNOMER— Bemedy  of  defendant  sued  by  wrong  name 187 

— —  When  defect  not  cured  by  judgment 187 

M0&TG4-^^~l°s^^^  ^^  ^  casein  which  a  mortgage,  fore- 
closed by  advertisement,  was  held  to  bo  a  lien  until  the  bid 
was  paid,  and  an  action  to  cancel,  etc.,  an  affidavit  of  fore- 
closure and  sale,  and  for  leave  to  foreclose  the  mortgage  on 
account  of  the  non-payment  of  a  part  of  the  bid,  and  that  the 
sale  under  such  foreclosure  be  limited  to  the  part  of  the  prem- 
ises set  off  to  one  of  two  joint  purchasers,  was  held  not  to  be 
barred  by  the  statute  of  limitations 20 

A  mortgage  may  in  effect  be  satisfied  as  to  one  part  of  mort- 
gaged premises  and  remain  a  lien  upon  the  other  part 20 

NEW  TBIAL— When  ordered  on  appeal  from  judgment  either 
party  has  a  right  to  have  case  placed  on  the  day  calendar  for 
trial,  and  a  new  note  of  issue,  or  a  new  notice  of  trial,  is  not 
necessary  in  New  York  county 442 

NOTICE  OF  TBIAL— Where  new  trial  is  ordered  on  appeal 
from  judgment,  no  new  notice  of  trial  is  necessary  in  first 
d  partment 442 

OBDEB— When  denial  of  motion  to  resettle,  on  ground  that  it  is 
in  conformity  with  decision  made,  not  reviewable  on  appeal. .  354 

Provisions  inserted  in  by  consent,  cannot  be  reviewed  on 

appeal 354 

When  recitals  in  order  conclusive 854 

Practice  where  admissions  or  stipulations  and  consents  are 

made  on  hearingof  motions , 354 
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but  denies  having  occupied  the  same  for  the  time  meationed  in 
the  complaint,  is  properly  required  to  be  made  more  definite 
and  certain  as  to  the  time  the  defendant  occupied  the  premises .  446 

•— —  A  defendant  who  fails  to  make  his  auswer  more  definite 
and  certain,  pursuant  to  an  order  requiring  him  so  to  do,  may 
be  precluded  from  giving  evidence  upon  the  trial  concerning 
the  allegation  required  to  be  made  more  definite  and  certain . .  446 

Counter-claim,     Cause  of  action  on  contract  cannot  be  set 

up  as,  unless  it  both  existed  and  belonged  to  the  defendant  at 
commencement  of  action 205 

Demurrer— kn,  irrelevant  denial  which  forms  a  part  of  an 

entire  defense,  cannot  be  reached  by  demurrer 446 

Failure  to  state  in  pleading  whether  the  corporation  named 

as  a  party  is  a  foreign  or  domestic  one,  is  properly  taken 
advantage  of  by  demurrer 61 

Objection  that  it  does  not  appear  that  counter-cl-jim,  con- 
sisting of  cause  of  action  on  contract,  belonged  to  defendant 
at  time  of  commencement  of  action,  properly  taken  by  de- 
murrer   £05 

Objection  that  defendant  fs  sued  by  a  name  not  his  own, 

cannot  be  taken  by  demurrer 187 

VtirificcUion,  Answer  in  action  against  trustee  of  corpora- 
tion for  penalty  for  failure  to  file  annual  report,  need  not  be 
verified 215 

Form  of,  by  guardian  ad  litem 1 

Infant  not  required  to  personally  verify  ]ileading 1 

Objection  to  insufficiency  of,  should  point  out  defect 11 

Form  of,  to  pleadings  in  justice's  court 11 

When  defendant  in  action  in  justice's  court  required  to   . 

verify  anawer 11 

When  verification  by  agent  not  in  proper  form 11 

PBINCIPAL  AND  AOENT— When  agent  presumed  to  have 
authority  to  collect  bond 327 

PUBLIC  0PFICEB3  -C^^anot  by  any  act  of  their  own,  assign  or 
incumber  their  future  salaries  as  such,  nor  can  the  courts  for 
them,  assign  or  incumber  it ;  such  acts  are  forbidden  by  pub- 
lic iKjlicy 87 

BEAL  PROPERTY— What  amounts  to  prima  facie  title  and 
seizin 3t)2 

Title  of  purchaser  at  a  judicial  sale  is  not  affected  by  defect 

in  proceeding  which  renders  the  judgment  irregular,  and 
authorizes  its  vacation 257 

See  "  Advebsb   Possession  ;'*    **  Deed  ;"    **  Ejectment  ;" 

**Fobbolosubb;"  **  Life  Tenant;"  **  Lis  Pendens;"  "Mobt- 
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OAO£ ;"  "  pABTtnoN  ;"  "  Bbckiveb  ;"  "  Stbbbt  ;"  **  Subbogaib's 

Court." 
BECEIVBB— Titie  of,  in  supplementary  proceedings,  to  real 

property  of  debtor 3i3,  349,  note 

Iq  supplementary  proceedings,  takes  title  only  to  property 

debtor  bad  at  time  proceedings  were  instituted 4.43,  449  note 

BEFEBENOE— See  **Divobcb;"  ''Evidbncb;"   "SuPHjEaiEN- 

TABY  PBOCEEDINOS.  " 

BEPLEVIN— Effect  of  stating  aggregate  value  of  chattels  in  the 
plaintifTs  affidayit 64 

Amount  of  undertaking  to  be  given  by  defendant  to  reclaim 

chattels  replevied  where  part  only  taken 64 

See  **Impbisonment." 

BES  ABJUDICATA— When  decree  awarding  costs  in  action 
against  executor  out  of  estate  not  res  ac(judicata  as  to  right  to 
be  paid  out  of  estate 116 

BESIDENCE-  Proof  that  a  person  owns  a  place  in  the  State  of 
Maine,  and  has  been  accustomed  to  pass  most  of  his  time 
there,  and,  above  all,  has  voted  regularly  in  that  State,  is  deci- 
sive proof  of  residence  in  Maine 250 

"What  constitutes 36 

Distinction  between  residence,  inhabitancy  and  domicile, 

stated 36 

One  may  have  a  domicile  in  this  State,  and  at  the  same 

time  be  a  resident  of  another  State 36 

See  "CJOBPOBATION." 

SEIZIN— What  constitutes 392 

SET-OPF— See  **  Attorney's  Lzen." 

BLANDEB— See  *•  Bill  op  P abticulaes.  " 

STILL  WELL  ACT— See  '<Ihfbisonmbnt." 

STBEET— When  fee  of  remains  in  prior  owners,  subject  to 
right  of  way 239 

When  deed  convevs  to  center  of 236 

SJJU/aHABY  PKOCEEDINGS  -  Form  of  undertaking  given  to 
stay 310,  321 

When  prosecution  of,  should  be  enjoined 310,  321 

See  **  Superior  Court  of  the  City  op  New  York." 

STJPEBIOB  COUKT  OP  THE  CITY  OF  NEW  YOBK— Has 
jurisdiction  to  grant  injunction  staying  summary  proceed- 
ings   321 

BUPPLEMENTABY  PEOCEEDINGS— Under  the  Code  of 
Procedure  were  proceedings  in  the  action,  but  are  now  special 
proceedings,  but  they  are  such  in  the  action 343,  349  /tod 
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)        Jnrisdiotion  of  justdce  other  than  one  before  whom  pro- 

■  ceedings  institnted 278 

Power  of  jtLstioe  in  one  judicial  district  to  order  continu- 


ance of  proceedings  before  a  justice  in  another  distriet 278 

Form  of  order  made  in  one  judicial  district  for  examina- 


tion of  judgment-debtor  before  referee  in  another 223 

The  powers  of  a  county  judge  in  supplementary  proceed- 


ings are  wholly  dependent  upon  the  statute 343 

The  power  of  the  supreme  court  in  supplementary  pro- 


ceedings pending  before  a  county  judge,  stated 232,  349  note 

—  Referee  may  be  appointed  in 444 

—  What  use  of  money  earned  within  sixty  days  is  contempt. .  108 

—  Party  to,  by  whom  punished  for  contempt 278 

—  Receiver  in,  does  not  and  cannot  acquire  title  to  property 
situate  without  the  State 343,  349  note 

—  Property  of  a  judgment  debtor  on  which  the  judgment  is 


not  a  lien,  cannot  be  reached  in 343,  349  note 

—  Court  cannot  order  transfer  to  receiver  of  projwrty  situate 
without  the  State » 343,  349  ^wte 

—  Are  statutory  proceedings  and  operative  only  on  property 


I  debtor  has  at  time  order  is  granted 87 

I  Do  not  affect  after-acquired  property 87 

Salary  of  public  oflBcer  cannot  be  reached  in 87 

See  **  Appeal;'*  "  Contempt." 

SUPREMB  COTXBT— Jurisdiction  of,  to  construe  will 77 

Has  not  jurisdiction  to  d^pree  that  any  portion  of  the  costs 

of  an  action  be  paid  out  of  assets  of  estate 115 

See  **  SupPLF.MTiyTABY  Pboceedings.** 

SUBKOGATE'S  COTTIIT— What  witness  should  be  examined 

upon  contestants'  demand  upon  probate  of  will 164 

When  assumed  upon  appeal  that  surrogate  determined  that 

witnesses  were  material 164 

Party  demanding  production  of  witnesses  thereby  waives  all 


objections  to  their  competency 164 

—  When  witness  not  adverse  party 164 

When  judgment  awarding  costs  in  action  agamst  executor. 


within  an  estate,  not  res  adjudicata 115 

What  creditors  entitled  to  share  in  proceeds  of  real  estate 


sold  for  payment  of  debts 115 

—  Costs  cannot  be  paid  out  of  such  proceeds 115 

—  Amount  of  costs  allowed  executor  for  preparing  accounts. .  115 

—  The  debts  for  which  a  decedent's  real  property  can  be  sold, 
defined 115 

—  Expeinse  of  defending  actions  against  trust  estate  cannot  be 
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paid  out  of  fand  arising  on  sale  of  realty  for  payment   of 
debts 116 

See  **  APEBAii ; "  ''Commission. " 

TAX  LEASE— See  **  AdyebsbPossessiox.'* 

TTMDEBTAEIKGf— See  "Appeaii;"  **  Contempt;"  "Bkplkvin;" 

"SUMM.aiT  PBOOEEDlNaS. " 

VERDICT— When  mistake  in  name  not  cured  by 187 

VEBIFIC ATION— See  ' *  Pleadings. " 

WAIVER -The  fact  that  a  case  is  irregularly  on  the  calendar 

waived  by  an  application  to  adjourn  the  trial 354 

See**AppEAi,." 

WILL—Instance  of  action  held  to  be  for  construction  of 77 

See  "  Life  Tenant;"  '*  StJRKOGATB's  Coubt." 

WITNESS  FEES-See  **  Costs." 
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